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Docket Entries. 


DATE 

Oct 14, 69 
Oct 14, 69 
Nov /10/69 

Dec /3/69 

Dec /3/69 

Dec /5/69 
Dec. 8-69 

Dec. 17-69 

Dec. 19-69 
Dec. 22-69 
Dec. 31-69 

Dec. 31-69 
Dec. 31-69 
Dec. 31-69 
Dec. 31-69 


PROCEEDINGS 

Filed complaint and issued summons. 

Filed Notice of Assignment 

Filed summons and return Served Com¬ 
missioner of Correction Cleo. Met;rath by 
Mr. Latham on 10/15/69. 

Filed Defts notice of motion ret. 12/7/69 re 
more definate statement. 

Filed defts memorandum of law in support 
of motion. 

Filed I’ltffs amended complaint. 

Filed Notice of Motion re: desist segre¬ 
gated security conditions. Hot. 12/16/69 
at 10:00 a.m. 

Filed Notice of Appearance for deft. Frank 
S. Hogan, DA. New York County, and 
A NSW KB 

Before Tyler, J. Hearing begun on plain¬ 
tiffs motion for temporary injunction. 

Hearing continued and concluded. Memo, 
and order to be submitted. 

Filed affidavit of George F. McGrath in op¬ 
position to motion for preliminary injunc¬ 
tion. 

Filed memorandum in support of motion for 
preliminary injunction. 

Filed (lefts’ supplemental memorandum of 
law. 

Filed memorandum of law in opposition to 
pit IT’s motion for preliminary injunction. 

filed affidavit of Joseph A. Phillips in op¬ 
position to motion for preliminary injunc¬ 
tion. 






Docket Entries. 


DATE 

Dec. 31-69 
Dec. 31-69 

Dec. 31-69 


Jan. 26-70 


Jul 10-70 
Jul 10-70 

Jul 17-70 


PROCEEDINGS 

Filed affidavit of Anthony Principe. 

Filed application of Dr. Curtis Powell for 
leave to proceed in forma pauperis. 

Filed Memorandum Opinion #36436—Find¬ 
ings of fact respecting pltffs’ motion for 
injunction pendente lite. Accordingly, 
pltfTs modified motion for a temporary 
injunction is granted, as indicated. PltfT. 
Powell applied pro se for various relief 
including a writ of prohibition restraining 
further proceedings in Supreme Court— 
N.Y. and for a writ of habeas corpus, etc. 
An order should be settled reflecting the 
disposition of the motion for temporary 
injunction as aforesaid. Included in this 
order should be a disposition of the pro se 
motions of pltff. Powell. Tyler, J. 

Filed Notice of Settlement and Order. 
Ordered that plaintiffs as indicated shall 
be transferred on 12/29/69 to the Branch 
Queens House of Detention for Men, and 
housed together as indicated, etc. etc.; 
shall be permitted to confer with counsel 
as indicated, etc.; Ordered that all plain¬ 
tiff Curtis Powell’s pro se applications, 
except as is hereinabove provided, are 
hereby denied. Tyler, J. (mailed notice) 

filed Notice ol Appearance for plaintiffs. 

Filed Notice of Motion re: Add parties. Ret. 
7/21/70. 

f iled order that pltff’s are granted leave to 
file amended complt & P. Cafaro, A. Ac- 
cocella, A. Principe, F. Rieber, R. Plew, 
J. Dicselhurst, Dr. Collins are to he added 
as parties to this action & caption 
amended accordingly — pltff’s to filed 
amended complaint within 20 days — 
Tyler, J m/n 


i 
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Docket Entries. 


DATE 

Jul 17-70 


Jul 21-70 


PROCEEDINGS 

I’ili-il Memo. Bnd. on motion papers filed 
7/10/70. Motion disposed of as indicated 
at argument today. Order as agreed upon 
to he submitted. Tyler, J. 

Filed Order that the State of New York is 
tuad<* a party defendant to this action and 
the complaint is amended accordingly 
without prejudice however to a motion to 
dismiss for lack of jurisdiction by the 
State of New York, etc. Tyler, .T. 


Jul 

21-70 

Filed Memorandum of l.aw on behalf of 
deft. J)ist. Attorney NY County, in op¬ 
position 

Jul 

29-70 

filed pltffs' second amended complaint— 
additional summons issued 

Jul 

31-70 

Filed Traverse Opposition. 

Jul 

30-70 

Issued additional summons. 

Aug. 

3-70 

filed Answer ot deft. Frank S. Hogan to 
second amended complaint. 

Sep. 

18-70 

filed Deft s (State of New York) notice of 
motion to dismiss second amended com¬ 
plaint. 

Sep. 

18-70 

Filed memo-endorsed on (left’s motion: Mo- 


Sep. 18-70 
Nov 9-70 


against deft. State of New York is 
granted upon the subjoined consent dated 
Sept. 14, 1970. of the pltff’s counsel. So 
ordered. Tyler, J. 

f*ilod (lefts State of New York memoran¬ 
dum of law in support of motion. 

Filed additional summons & return—Unable 
to serve Pasquale A. Cafaro. 




4a 


Docket Entries. 

date proceedings 

Nov 9-70 Filed additional summons & Marshal’s re¬ 
turn—Served Angelo Accocella by himself 
on 9-23-70; Served Anthony Principe by 
Mr. Roberts on 7-31-70; Served John 
Diesel Service not completed; Served 
Ralph V. Plow M.I). by Mr. Roberts on 
7-31-70; Served “John” Collins, M.I). by 
James Collins on 8-1-70; Served State of 
NY by Irving Rollins on 7-31-70; Served 
Frederick Reiber—Service not completed. 

Nov. 10-70 Filed (lefts’ McGrath, Principe, Accocella, 
Plew and Collins Answer to the Second 
Amended Complaint. 

Jun 4-71 Issued add’l summons. 

Jan 4-72 Filed Memorandum and Order. The motions 
of the City (lefts, as heretofore enumer¬ 
ated are denied in their entirety. De¬ 
fendant Hogan’s motion for summary 
judgment is continued in part and granted 
in part. Plaintiffs’ interrogs., with the 
above noted exceptions, are quashed, as 
indicated. Tyler J. M/n 

Jan 4-72 Filed memorandum of law on behalf of deft 
Frank S. Hogan. 

Jan 4-72 Filed deft Hogan notice of motion. Re: 
Judgment of pleadings. 

Jan 4-72 Filed memorandum of law in opposition to 
(lefts’ motions to dismiss second amended 
complaint. 

Jan 4-72 Filed deft’s supplemental memorandum. 

Jan 4-72 Filed affidavit in opposition to deft Hogan’s 
motion for summary judgment. 

Jan 13-72 Filed interogs. to (lefts’ Hogan and McGrath. 

Jan 21-72 Filed Answer of deft /Frank /S. Hogan, to 
pltff’s interrogs. 



Docket Ent ties. 


date prjceedings 

Jan 20-72 Filed Answer of Distlehurst to the second 
amended complaint. 

Jan 20—72 Filed deft John Distlehurst demand trial by 
ju ry. 

Jan 26-72 File<l certain (lefts. Answers to Pltffs. Inter¬ 
rogatories. 

Jan 26-72 Filed answ ers to interrogatories by deft. 
McGrath. 

Mar 7-72 Filed pltffs affidavit in opposition to deft 
Hogan’s motion for summary judgment. 

Mar 7-72 Filed Memorandum Opinion #38303 Hogan’s 
motion for summary judgment dismissing 
all claims against him is granted. While 
it is true that civil rights pleadings are 
to he construed so far as is possible in 
favor of pltffs, quite different considera¬ 
tions pertain where plaintiffs, represented 
by counsel of their choice in a litigation 
spanning the better part of two years, 
cannot produce one fact tending to show 
liability on the part of the defendant 
moving for summary judgment. So 
Ordered. Tyler J. —mailed notice. 

Mar 9-72 Filed Judgment. Ordered that the deft, 
District Attorney of New York, Frank S. 
Hogan, have judgment against the plain¬ 
tiffs, Lumumba Abdul Shakur, et al dis¬ 
missing all claims in the complaint as to 
him only. Tyler J. Judgment ent. 3-8-72 
Clerk, ent. 3-10-72 —railed notice. 

Mar 22-72 Piled Memorandum anp Accordingly, 

he is invited to reque. „.’ence of all 

counsel befpre the urn. h 1 on Friday 

morning, March 31, 19', H :30 A.M. to 
apply for additional discovery. The re¬ 
quest should be made simply by telephone 
to the chambers of the undersigned. So 
Ordered. Tyler .J. —mailed notice. 



Docket Entries. 


DATE PRJCEEDINGS 

Mar 22-72 Filed letter of Jonathan Shapiro, to Judge 
Tyler. 

Jun 29-72 Filed deft., Pasquale A. Cafaro, demand for 
jury trial. 

Jun 29-72 Filed Answer of deft Cafaro, to the corn- 
plaint. 

Feb. 8-73 Filed PltfFs objections to defts interroga¬ 
tories. 

May. 16-74 Filed Memorandum & order that the court 
is in receipt of letters from both sides of 
this 1969 case. The Following rulings 
are being made, subject to modification in 
the hope of expediting the long-overdue 
trial of this action. The court suggests 
that parties be ready, for trial the week 
of June 10, 1974. Should our calendar 
not permit, trial that week, (as we will be 
sitting in Part 1), another date, will then 
be fixed, hopefully in july. So ordered. 
Knapp, J. m/n 

Jul. 8-74 Filed pltff’s notice of motion Re: medical 
malpractice ret. 7-18-74. 

Jul. 8-74 Filed pltff's memorandum in support of his 
motion ret. 7-18-74. 

Jul 23-74 Filed Defts. Memorandum of Law. 

Aug. 5-74 Filed Memorandum and Order. Although 
pltfTs may in theory have an excellent 
SI983 claim against physicians, it has 
been represented to me that such defts are 
practically judgment proof and any assets 
receivable from them would not pay ex¬ 
pense of litigation. City is therefore the 
only viable target, and a reversal of ruling 
would therefore bring lawsuit to an end. 
Accordingly an immediate appeal “may 
materially advance ultimate termination 
of litigation. So Ordered & So Certified. 
Knapp, J. (mn) 
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Order With Leave to Appeal. 


UNITED STATES COU 


RT OF APPEALS 


Second Circuit 


At a Stated T erru of the United Staten Court of Appeals, 
in and for the Second Circuit, held at the United States 
Court House, in tin* City of New \ ork, on the second day 
of October, one thousand nine hundred and seventy-four. 

—-*- 

Lumumba Shakur, et ah, 

Plaintiffs-Appellees, 

v. 


George F. McGrath, 

Defendants-Appellants. 


- * - 

It is hereby ordered that the motion made herein by 
counsel for tin* petitioner dated August 9, 1974 for leave to 
appeal pursuant to 28 U.S.C. 1292 (b) and Rule 5 of the 
Federal Rules of Appellate Procedure lie and it hereby is 
granted. 


Leonard P. Moore 
Walter R. Mansfield 
James L. Oakes, 

Circuit Judges 


:8FU(F( 
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Memorandum and Order by Knapp, J., dated 
May 15, 1974. 

UNITED STATES DISTRICT COURT 
South ern District of Nkw York 


[SAME TITLE] 


Knapp, D.J. 

The Court is in receipt of letters from both sides of this 
1969 case. The following rulings are being made subject 
to modification in the hope of expediting the long-overdue 
trial of this action. 

1. Any claim based on ordinary malpractice is barred by 
$ 50-d(2) of the N.Y. General Municipal Law. See Derlicka 
v. Leo (1939), 281 N.Y. 266. 

2. Insofar as plaintiffs’ claims rests on inadequate med¬ 
ical care rising to the level of violations of § 1983, such 
claims are not barred by failure to comply with $ 50-d(2). 

3. Defendant-physicians would not be entitled to in¬ 
demnity from the City of New York should they be found 
liable under $ 1983. 

The Court suggests that the parties be ready for trial 
the week of June 10, 1974. Should our calendar not per¬ 
mit trial that week (as we will be sitting in Part I), 
another date will then be fixed, hopefully in July. 

So ORDERED. 

Dated: New York, New York, May 15, 1974. 

Whitman Knapp 
U.S.D.J. 
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Memorandum and Order, Knapp, J., dated 
August 1 , 1974. 

UNITED STATES DISTRICT COURT 
Soi'Tin.RN District ok Nkw York 


[SAME TITLE] 


Appkakancks : 

Jack Crkknberg 
Eric Schnappkr 
Attorneys for Plaintiffs 
Adrian I*. Rurkk 
Corporation Counsel 


By: Adrian P. Burke 
Thomas F. Birchill, 

Of Counsel 


Knapp, D.J 

As we construe the complaint, as it has survived previ¬ 
ous motions, it contains two causes of action. First, the 
coinplaint states a federal claim under $ 1 ! ISff against vari¬ 
ous city corrections officials and certain physicians em¬ 
ployed in city institutions. Second, it asserts a pendent 
claim for malpractice against the physicians and the city. 
The Corporation Counsel, appearing for the city officials 
and the physicians, moves to dismiss the pendent malprac¬ 
tice claim. For the reasons that follow, that motion is 
denied. 1 

Here controlling are $§ 50-d and 50-e of New York’s (Jen- 
eral Municipal Law. Those motions do two things vital to 
this lawsuit. § 50-d provides that if the plaintiffs have coin- 


1 This decision obviously supersedes my first tentative finding of 
May 15, 1974. 
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Memorandum and Order, Knapp, J., dated 
August 1, 1974. 

plied with the notice provisions of § 50-e two things will 
follow: (a) plaintiffs may maintain their action against 
the physicians, an«l (b) the city must indemnify the physi¬ 
cians with respect to any liability plaintiffs may establish 
against them. However, the result of plaintiffs’ failure to 
comply with such notice p~ v : sions would not only defeat 
the physicians’ claim for indemnification against the City, 
but would absolve the physicians from all liability for mal¬ 
practice. See Derlicka v. Leo (1st Dept. 1040) 2o9 App. 
Div. 007, 19 N.Y.S. 2d 949, aff’d. 284 N.Y. 707, 31 N.K. 2d 
47. The crucial question, therefore, is: Have plaintiffs 
complied with the notice provisions of $ 50-e 1 

So far as here relevant, § 50-e provides that notice must 
be served within 90 days and that 

“2. The notice shall be in writing, sworn to by or on 
behalf of the claimant, and shall set forth: (1) 
the name and post-office address of each claimant, 
and of his attorney, if any; (2) the nature of the 
claim; (3) the time when, the place where and the 
manner in which the claim arose; and (4) the 
items of damage or injuries claimed to have been 
sustained so far as then practicable. 

3. The notice shall be served on the party against 
whom tile claim is made by delivering a copy 
thereof, in duplicate, personally, or by registered 
mail, to the person, officer, agent, clerk or em¬ 
ployee, designated by Law as a person to whom 
a summons in an action in the supreme court is¬ 
sued against such party may be delivered; pro¬ 
vided that if service of such notice be made within 
the period prescribed by this Section, but in a 
manner not in compliance with the provisions of 
this subdivision, such service shall be deemed 
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Memorandum and Order, Knapp, J., dated 
August 1 , 1074. 

valid if such notice is actually received by such 
person, officer, agent, clerk or employee and such 
party against whom the claim is made shall cause 
the claimant or any other person interested in the 
claim to be examined in regard to such claim.” 

Plaintiffs have established that they served the com¬ 
plaint in this action within !M) days; that such complaint 
was properly served upon a person “authorized by law’’ 
to receive the same, that it was under oath and contained 
all the information specified in paragraph 2 above, and 
that the city has examined various persons in connection 
therewith. We therefore find that substantial compliance 
with the statute has been established. 

The Corporation Counsel cites P. ,/. Panzeca, Inc. v. 
Hoard of Kduration, et at. (1 ‘>71), 2!) X.Y. 2d f)OS, 323 
X.Y’.S. 2d !>7S, for the proposition that the filing of a com¬ 
plaint in a lawsuit—-even though within the !WMay period 
—cannot be deemed a substitute for a formal notice of 
claim. That case, however, arose under §1813 of Xew 
York’s K<location Law, and is not applicable to the facts 
at bar. So far as here relevant, Education Law §3813 
provides; 

‘‘Xo action or special proceeding, for any cause what¬ 
ever, except as hereinafter provided * * ' shall be 
prosecute 1 or maintained against any * * * board of 
education, * * * unless it shall appear by and as an 
allegation in the complaint or necessary moving papers 
that a written verified claim upon which such mo¬ 
tion or special proceeding is founded was presented 
to the governing body of said district within three 
months after the accrual of such claim, and that the 
officer or body having the power to adjust or pay 
s'dd claim has neglected or refused to make an ad- 
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Memorandum and Order, Knapp, J., dated 
August 1, 1074. 

justment or payment thereof, for thirty «lav« after 
each presentment. ’ ’ 

It is readily apparent that the foregoing language is 
wholly different from the controlling language in § oO-a 
of the General Municipal Law, $50-e has no requirement 
that the complaint which ultimately starts the lawsuit 
allege neglect or refusal by an officer empowered to act; 
and ^3813 makes no provision for substantial compliance. 
The Panzeca ease therefore is not here applicable. 

In closing, we note that plaintiffs have made several 
arguments which we reject. Plaintiffs argue that if § fiO-e 
should be construed in such a manner as to defeat their 
claim such construction would violate due process. There 
is no merit to such contention. $ 50-e has no bearing 
whatever upon plaintiffs’ federal claim, and it cannot suc¬ 
cessfully be contended that the state may not condition 
the prosecution of a state tort action by reasonable notice 
provisions. 

Plaintiffs further contend that the time for giving no¬ 
tice does not commence to run until after judgment has 
been obtained against tin* physicians when, so the argu¬ 
ment goes, the City’s obligation to indemnify will first 
aris - !. This argument overlooks the doctrine of Parlicka 
v. Leo, supra which provides that failure to give timely 
notice defeats the claim against the physicians as well as 
against the City. 

The Corporation Counsel’s motion to dismiss the com¬ 
plaint insofar as it alleges a pendent claim for malpractice 
is accordingly denied. 

This decision seems peculiarly appropriate for certi¬ 
fication to the Court of Appeals pursuant to 28 U.S.C. 
§ 1292(b). There is, in the first place, a substantial ground 
for difference of opinion as to the correctness of the nd- 
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Memorandum and Order, Knapp, J., dated 
August 1 , l')74. 

intf made. Moreover, although the ruling technically af¬ 
fects only half of the lawsuit, in the real world a contrary 
ruling would dispose of the entire lawsuit. Although 
plaintiffs may in theory have an excellent § 1903 claim 
against the physicians, it has been represented to me that 
such defendants are practically judgment proof and that 
any assets receivable from them would not pay the ex¬ 
penses of litigation. The City is therefore the only viable 
target, and a reversal of this ruling would therefore, as a 
practical matter, bring the lawsuit to an end. Accordingly 
an immediate appeal “may materially advance the ulti¬ 
mate termination of the litigation.” 

So ORDERED AND SO CERTIFIED. 

Dated: New York, New York, August 1, 1974. 

Whitman Knapp 
Whitman Knapp, U.S.D.J. 
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Notice of Motion, dated July 3, 1974. 

UNITED STATES DISTRICT COURT 
Southern District of New York 

[SAME TITLE] 

Si rs: 

Please take notice that, on tin* complaint and previous 
proceedings herein, the undersigned will move this Court 
on July 18, 1974, at 9:00 a.in., or as soon thereafter as 
counsel can he heard, for an Order providing that, if de¬ 
fendants Ralph V. Plow, M.D. or “John” Collins, M.D. are 
adjudged liable to plaintiff Lee Merry for damages result¬ 
ing from either (a) medical malpractice, or (b) medical 
malpractice under such circumstances or with such motiva¬ 
tion as to constitute a violation of plaintiff Berry’s 
federally protected rights, the City of New York shall he 
liable to indemnify said defendants, pursuant to section 
50-d, General Municipal Law. 

Dated: New York, New York, July 3, 1974. 

Yours, etc., 


Jack Greenberg 
Eric Schnapper 
Counsel for Plaintiffs 

To: Adrian P. Burke 

Thomas F. Birchili. 

Assistant Corporation Counsel 






Plaintiffs’ Memorandum. 

UNITED STATES DISTRICT COURT 
Southern District of New York 

[SAME TITLE] 

Plaintiffs Loo Horry, ot al., submit this memorandum in 
support of their motion for an order declaring that the 
City of Now York will bo liable to indemnify defendants 
Ralph V. Plew or “John” Collins if either defendant is 
adjudged liable to plaintiff Lee Berry for (a) medical mal¬ 
practice or (b) medical malpractice under such circum¬ 
stances or with such motivation as to constitute a viola¬ 
tion of plaintiff Berry’s federally protected rights. 

Introduction 

This action arose in 1909 out of the arrest ai d incar¬ 
ceration of the 12 plaintiffs on state charges of criminal 
conspiracy and related criminal acts. The original com¬ 
plaint sought damages and injunctive relief because of the 
conditions under which plaintiffs were confined in various 
New York City jails, and because of the inadequate medi¬ 
cal attention given plaintiff Berry. As a result of previous 
litigation in this matter, most of the prison conditions of 
which plaintiffs complained were ultimately ordered; in 
any event, the issue of injunctive relief was rendered 
moot on May 13, 1971, when a state jury acquitted plain¬ 
tiffs of all the criminal charges which led to the imprison¬ 
ment from which this action arose. The issue of damage 
remains. 

The named defendants in this action are all individual 
correction officials or doctors. The City of New York is 
not a defendant, although the individual defendants in this 
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Plaint iff s ’ M e m o ra n du m. 

action have been and are represented by the city Corpo¬ 
ration Counsel. State law provides, however, that under 
circumstances the city must indemnify doctors in its em¬ 
ploy if they are held liable for malpractice in connection 
with work at a city institution. The parties are in dis¬ 
agreement as to whether New York City faces such poten¬ 
tial liability in this case. Ordinarily the question of in¬ 
demnification would not be resolved by this Court, if at all, 
until the merits of the case had l>eon tried and determined. 

In this case, however, the question of indemnification 
will clearly control the course and outcome of the litiga¬ 
tion. The Complaint seeks damages in the amount of 
$o(X),000 for plaintiff Berry, the alleged victim of inade¬ 
quate medical treatment, and $100,000 for each of the 
other plaintiffs. None of the defendants have personal 
funds or assets amounting to more than a fraction of these 
amounts, and counsel for defendants has represented that 
none of the defendants have any insurance applicable to 
their conduct in this case. Manifestly little would be 
achieved by a trial on the merits against defendants who 
are, in comparison to the sums sought, judgment proof. 
Plaintiffs have indicated they would not seek to pursue 
this litigation further so long as there is no significant 
possibility that success on the merits would result in dam¬ 
ages in the amount sought. If, on the other hand, the City 
of New York is liable to indemnify the defendant doctors 
for their alleged mistreatment of plaintiff Berry, a judg¬ 
ment for that plaintiff in the amount sought would in fact 
be enforceable. Moreover the parties have indicated to 
the Court that, were there a final determination of such 
liability for indemnification, there is a substantial proba¬ 
bility that the City would reach an appropriate settle¬ 
ment with plaintiff Berry, and that the other aspects of 
the litigation would be discontinued. 

Accordingly the ultimate termination of this litigation 
will be materially advanced by a decision as to whether. 
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Plaintifjs’ Miniaran<1 um. 

sliouN1 defendants i’lew and Collins be adjudg'd liable on 
the merits, the City of Now York would he obligated to 
indemnify them. 

Facts 

I lie allegations regarding plaintiff Berry are as follows. 
Lee Berry, prior to, during, and subsequent to the events 
from which this action arose was an epileptic subject to 
serious, and potentially fatal, grand mal seizures. On April 
2, l!)(i!l, when he was indicted along with the other plain¬ 
tiffs, Mr. Berry was in the Veterans Administration Hos¬ 
pital in New York being treated for epilepsy. Mr. Berry 
was so severely handicapped by the disease that he was re¬ 
ceiving a 70^ permanent disability pension from the Army. 
The next day Mr. Berry’s mother called him at the hospital 
and told him the police were looking for him. Mr. Berry 
voluntarily telephoned the police and told them where lie 
was. Berry was immediately arrested, removed from tin* 
hospital, and incarcerated in the Manhattan’s Men’s House 
of Detention (the “Tombs”). Despite his illness and 
voluntary surrender, Mr. Berry’s bail was set at $100,000. 

From April to July of plaintiff Berry, despite his 

repeated requests, was denied both medication and the 
assistance of a physician. Beginning July 1 *)(>*», as the 
result of a court order, Berry received some limited medi¬ 
cation, but his condition continued to deteriorate. During 
the period from his arrest until November, 1!)(»!1, when he 
was transferred to Bellevue Hospital, plaintiff had an 
average of two epileptic seizures a week, frequently waking 
in a pool of blood. On July 22, after being beaten by a 
guard, he was placed in solitary confinement and thereafter 
denied most of his medication. 

On November 24, lfKif), 'gain pursuant to a court order, 
plaintiff was transferred to the prison ward at Bellevue 
Hospital. He quickly developed a high fever and was semi- 


Hi 
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Plaintiffs ’ Memorandum. 

comatose for almost a month. On December 25 lie de¬ 
veloped severe cramps, and the next day his appendix was 
removed. The pathologist subsequently found that there 
was nothing wrong with the appendix. As a result of the 
operation he developed severe pneumonia and clotting of 
the blood in the groin area. On January 9, 1970, lie was 
operated on for this latter condition. Later in January 
Berry was found to have an abscess in his lung. 

On March 11, 1970, without advance notice, plaintiff was 
transferred to the Biker’s Island Prison infirmary. No 
medical records accompanied his transfer, and all medica¬ 
tion was discontinued. Armed with yet another court 
order, Berry’s physician, I)r. Cordice, visited him at 
Biker’s Island and diagnosed a potentially fatal throm¬ 
bosis in Berry’s left leg. On March 19 Berry was trans¬ 
ferred back to Bellevue Hospital. On April 23, 1970, pur¬ 
suant to a writ of habeas corpus, Berry’s bail was reduced 
to $5,000 and lie was released to undergo private medical 
treatment. Berry’s prosecution was severed from the other 
defendants when he proved too ill to stand trial, and all 
charges against him v re dismissed after the acquittal of 
the other defendants. The damage produced by • le year in 
which Berry was imprisoned, including the aggravation of 
his epilepsy and a thrombosis in his left leg, appear to be 
permanent. 

Plaintiff asserts that the inadequacy of the above de¬ 
scribed medical treatment gives rise to a cause of ^“tion for 
malpractice, over which this Court lias pendant jurisdic¬ 
tion. Plaintiff also asserts that such malpractice consti¬ 
tuted a violation of his federally protected rights, both 
because it occurred while he was imprisoned and because 
it was motivated by and sanctioned because of a desire to 
punish him for crimes of which he was not, and never lias 
been, convicted. 
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The Doctors Are Entitled to Indemnification for 
Malpractice Since Plaintiff Gave Adequate 
Notice Under Section r,o-d, General Municipal 
Law 

Section 50 (1 of New York’s General Municipal Law pro¬ 
vides that no action may be maintained for malpractice 
against a physician or city for free treatment in a public 
institution unless the plaintiff has served a notice of claim 
in compliance with Section 50-e. Section 50-e sets forth 
four basic requirements regarding this notice of claim (1) 
It must bo given within 00 days after the claim arises (2) 
It must be in writing and sworn to by or on behalf of the 
< laimant (.1) It must be delivered to the person on whom a 
summons may be served, the defendant or his counsel (4) 
It must disclose the name and address of the claimant and 
his attorney, the nature oi the claim, the time, place and 
manner in which it arose, and the item of damages claimed. 
Beyond this no particular form r ay be used; indeed, the 
city of New York does not even print a “Notice of Claim” 
form for use by claimants. 

In a malpractice action the claim does not "arise” until 
the program of mistreatment has been completed. In 
Horgic . City of New York, 237 N.Y.S. 2d 31!) (1962) the 
claimant had been subject to continuous treatment in city 
hospitals from October 10, 1956 to February 18, 1958. 
The Notice of Claim was filed on April 18, 1958, within 90 
days of the end of treatment, but more than 90 days after 
the several negligent acts complained of. The City moved 
to dismiss the action on the ground the Notice of Claim 
was untimely, but the Court of Appeals upheld the action, 

We held that at least when tin? course of treatment 
which includes the wrongful acts or omissions has run 
continuously and is related to the same original condi¬ 
tion or complaint, tin* “accrual” comes only at the end 
of the treatment. 
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237 N.Y.S. 2d at 319, 12 N.Y. 2d 151, 155. The same rule 
has ben expressly upheld by the Supreme Court in both 
New York and Kings Counties. Armstrong v. City of 
New York, 240 N.Y.S. 2d 663, 39 Misc. 2d 445 (1963); 
Figuerra v. City of New York, 106 N.Y.S. 2d 430, 431 
(1951). 

In the instant case the period of Berry’s treatment ran 
from his arrest on April 3, 1969, to his release from 
Bellvue Hospital on April 23, 1970. The ninetieth day 
from the end of this period was July 22, 1970. Prior to 
July 22, 1970, the defendant physicians or their attorneys 
the New Y T ork City Corporation Counsel, received from 
claimant at least five documents each of which constituted 
substantial compliance with section 50-e: the original com¬ 
plaint, filed October 14, 1969; the first amended complaint, 
filed December 5, 1969; the motion to amend the complaint, 
filed July 10, 1970; the affidavit of Merry’s counsel, Harold 
Rothwax, Esq., dated April 1970; ami the affidavit of 
Berry’s doctor, Dr. John Cordite, dated April 6, 1970. 
Each of these documents was in writing, was served on the 
appropriate party within the required 90 days, and gave 
the name and address of claimant, the nature of the claim, 
its origin, and the nature of the damage. Two of these 
documents, the affidavits of Attorney Rothwax and Dr. 
John Cordict were under oath. 

State law did not require, or could constitutionally re¬ 
quire, any more than this. The purpose of the Notice of 
Claim is to put the City on notice of the claim while the 
evidence is still fresh. Sandak v. Tuxedo Union School 
District, 308 N.Y. 226, 124 N.E. 2d 295 (1954) New York 
City does not and cannot claim that, on its behalf or as 
attorney for the physician defendants, it did not have 
full notice of the claim prior to July 22, 1970. On the 
contrary, New York had on that date lw*en deeply involved 
for over 9 months in litigation regarding Berry. It had 
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already been subject to several court orders to correct in¬ 
adequate medical treatment being given to plaintiff. For 
six months after the filing of 'the notice Berry had been 
imprisoned and completely subject to the control of New 
V ork City any time it wished to examine him. That Berry 
was actually examined by doctors for the City numerous 
times throughout this period cannot be denied. 

Since plaintiff sued under 42 U.S.C. § 1983, he was able 
to commence this action without first filing a notice of 
claim. It cannot seriously be contended that plaintiff was 
required, in order to pursue his pendant state claim, to 
serve defendants with a second copy of the complaint under 
the heading “Notice of Claim" and then refile the identical 
complaint with this Court 30 days later. See section 50-i 
(0(b), (Jeneral Municipal Law. Not since the abolition 
of common law pleading a century ago have substantive 
rights depended upon the performance of such meaningless 
rituals. On the contrary, section f.O-e(G) provides that any 
such defects of mere form shall not control 

Anytime alter the date of service of notice of claim 
and at or before the trial of an action or the hear- 
ing upon a special proceeding to which the provisions 
of this section are applicable, a mistake, omission, 
irregularity or defeat made in good faith in the no¬ 
tice of claim required to be served by this section, not 
pertaining to the manner or time of service thereof, 
may be corrected, supplied, or disregarded, as the case 
may be, in the discretion of the court provided it shall 
appear that the other party was not prejudiced 
thereby. 

Section 50-e(3) also provides that defects in the manner of 
service may also be disregarded. At least so long as de¬ 
fendants had actual timely notice of Berry’s claim, which 
they undeniably had, any questions regarding the form of 
such notice are entirely procedural under Eric R.R. v. 
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Thompkins, 304 IJ.S. (>4 (1938). Federal law requires no 
more than was done. Certainly defendants, having received 
actual and adequate notice of this claim before July, 1970, 
have long ago waived any right they may have had to 
object to the form of that notice. 

Accordingly plaintiffs complied with the notice provi¬ 
sions of the General Municipal Law and the defendant 
doctors, being subject to suit for malpractice, are entitled 
to indemnification from New York City. 

The Doctors Are Entitled To Indemnification 
For Any Judyment Obtained for A Viola¬ 
tion of 42 U.S.C. % 1983 

Plaintiffs claim that the conduct of the defendant doctors 
constitutes more than mere malpractice, and rises to the 
level of a violation of ^ 1983. It is well established that in 
a section 1983 action the provisions of the General 
Municipal Law do not apply to plaintiffs claim. A similar 
question arose in Willis v. Reddin, 418 F 2d 702 (9th Cir. 
1969), where plaintiff claimed he had been robbed by four 
police officers who wished to prevent him from making bail 
because of his race. The California Tort Claims Act re¬ 
quired that, before any suit against a public official, the 
claimant first file a notice of that claim, a procedure which 
plaintiff had not followed. The Ninth Circuit nonetheless 
upheld the action 

While it may be completely appropriate for Cali¬ 
fornia to condition rights which grow out of local law 
and which are related to waivers of the sovereign im¬ 
munity of the state and its public entities, California 
may not impair federally created rights or impose 
conditions upon them. Were the requirements of the 
Tort Claims Act nothing more than procedural limita 
tions we would in fashioning the remedial details ap¬ 
plicable to the federally created right involved here, 
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determine whether the California courts would apply 
the requirements of that Act, under the interpretations 
ot the ( alilornia courts, condition the right, we think 
it would he singularly inappropriate to fashion a fed¬ 
eral procedural detail by any reference to it. 

418 F. 2d at 704-705. 

Section 50-d requires indemnification for a doctor held 
liable in a § 1083 action such as this. Plaintiff would estab¬ 
lish a § 1083 cause of action in this case by establishing 
that the doctors were guilty of malpractice and either (a) 
that said malpractice occurred under color of law while 
plaintiff was in prison, or (b) that said malpractice oc¬ 
curred under color id law and with the intent to punish 
plaintiff. See Iluyhes v. Noble, 205 F. 2d 405 (5th Fir. 
lOfil); Coleman v. Johnston, 247 F. 2d 273 (7th Fir. 1057); 
llaiffh v. Snidou, 231 F. Supp. 324 (S.I). Fal. 10fi4); 
McCollum v. Mayfield, 130 F. Supp. 112 (X.I). Fal. 1055). 
Under either §108.3 theory, it would be necessary for 
plaintiff to establish as part of bis case that the defendant 
doctors were guilty of malpractice. Section 50-d requires 
indemnification in all cases of malpractice: 

every municipal corporation shall be liable for, and 
shall assume the liability, to the extent it shall save 
him harmless, of any . . physician . . . for damages 
for personal injuries alleged to have been sustained by 
such person by reason of the malpractice of such . . . 
physician t . . . 

The statute is not limited to malpractice other than on 
prisoners, or malpractice with a lofty motive—its language 
covers liability deriving from malpractice under any cir¬ 
cumstances in a public institution. 

The purpose of section 50-d is to encourage physicians 
and other medical personnel to work at public institutions. 
If the statute is construed not to cover malpractice upon 
prisoners, the law will necessarily fail to encourage 
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physicians to work in prisons or jails. Nor is it likely 
that the legislature intended to deny protection to doctors 
"because they had the poor judgment to obey the instruc¬ 
tions of their lay superiors not to treat a prisoner because 
be was a brutal criminal, a Black Panther, or deserving of 
punishment. 

Although the instant doctors are within the ambit of 
section 50-d, there still must be compliance with the Notice 
of Claim provisions. Section 50-d(2) provides in part: 

No action shall be maintained under this section 
against such municipality . . . unless a notice of claim 
shall have been made and served in compliance with 
section Fifty-e of this chapter. 

W e are concerned, now, not with the prisoners claim against 
the physician, but with the physician’s claim against the 
City. The gravamen of the physician’s claims would lta 
that he has been held liable to the plaintiff, and wants the 
City to indemnify him. Cnlike Mr. Berry’s claim, the 
doctors’ claims did not acrue on April 23, 1970—they have 
not accrued yet, and will not accrue until and unless the 
doctor or doctors are found liable. 

This same question has arisen in the broader context 
of the responsibility of a city or county to indemnify a 
private joint tortfeasor, where the private tort was 
passive but the public tort active. In Valstrey Service 
Corporation v. Board of elections, 101 N.Y.S. 2d 2 N.Y. 2d 
413 (1957), Valstrey was sued by a i individual who, while 
attempting to reach an election booth of the Board’s, fell 
into a hole previously dug by Valestrey. Valestrey sought 
to join the Board of Elections, an agency of Nassau County, 
as a third party defendant. The Board objected on the 
ground that neither the individual plaintiff nor Valestrey 
had filed a notice of claim within 90 days of the accident. 
The Court of Appeals permitted the addition of the Board 
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ami ('ountv. Referring to section 50-e, and a similar provi- 
sion of County law, tlv Court held, 

fit loth of these actions contemplate tin* filing of 
such a notice after the cause of action against the 
county shall have arisen. The brief for the county 
upon this appeal concedes that Valstrey’s cause of 
action, it any, against tin* county does not accrue 
until \ alstrey is case in judgment by a verdict in 
favor of the injured plaintiff, it is conceded that not 
until then could Valstrey’s claim arise against the 
county. 

Whether such a claim would arise upon the entry 
or payment of a judgment against Valstrey. it is plain 
from the language of both swtion 52 of the County 
Law and of section 50-e of the General Municipal 
Imw that no filing of claim by Valstrey against the 
county is required in order to maintain the third-party 
action. 

ltil N.^.S. 2d at ;>4, 2 N.\. 2d 415-4Hi. That holding was 
applied only last year in '/Allman v. Mendowbrook Hospital 
Co., Inc., 242 N.Y.S. 2d 302, 305, 73 Misc. 2d 720 (1073). 
It indemnification can lx* sought by third partv practice 
before the indemnitee’s claim actually arises, a fortiori it 
can be sought thereafter provided the indemnitee files a 
timely Notice of Claim after judgment is entered against 
him. 

This construction of the General Municipal Law mani¬ 
festly furthers the purposes of section 50-d. The prophy¬ 
lactic effect ot s(*ction 50-d would be considerably under¬ 
mined if a doctor’s right to indemnification could be lost 
merely because the aggrieved patient, over whom the doc¬ 
tor had no control, failed to file a Notice of Claim. Indeed, 
it would 1 m* particularly hard to persuade doctors to treat 
fioor uneducated patients, not lik ly to know personally, 
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or through counsel, of the Notice of Claim requirements 
of Section 50-e. Moreover to deny a doctor indemnification 
because of a procedural error by a suing patient would 
undoubtedly violate the doctor’s right to procedural due 
process of law guaranteed by the Fifth and Fourteenth 
Amendments. The more reasonable construction of sec¬ 
tions 50-d and 50-e in a case such as this would be to per¬ 
mit a defendant doctor to obtain indemnification for any 
liability in a $ 198.3 action provided the doctor filed a timely 
Notice of Claim after the entry of judgment against him. 

Conclusion 

For the above reasons, plaintiffs maintain that the City 
of New York is subject to liability to indemnify Doctors 
l’lew and Collins. 

Plaintiffs further suggest, however, that this matter 
should not be adjudicated until the doctors obtain new 
counsel. These defendants are now represented by the Cor¬ 
poration Counsel, whose first loyalty is to Now York City 
and who are subject to an inescapable conflict of interest. 
Had the doctors been represented by private counsel, thov 
would long ago have joined the City as co-defendants; the 
Corporation Counsel, of course, lias not done so. Now the 
doctors nominal attorneys are arguing that their clients 
must pay any judgment out of their own pockets, and 
should not lx- afforded indemnification by the City. That 
argument serves well the interests of New York City, but 
does not amount to representation of defendants Flew and 
Collins. 

Respectfully submitted, 


E. Schnappkr 
Jack Greenberg 
Eric Sell nappe r 
Counsel for Plaintiffs 
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UNITED STATES DISTRICT COURT 

Southern District of New York 

[SAME TITLE] 


I. 

»J URISDICTION 

I iio jurisdiction of this Court arises under tin* Constitu¬ 
tion of tho ( nited States and in particular, under the 
Eighth and Fourteenth Amendments thereto, and under 
the laws-oi the l nited States, in particular, Title 28, United 
States Code, $1343 and Title 42, United States Code, 
$$ 1981, et seq. 

II. 

Parties 

A. Plaintiffs 

1. Plaintiffs are all citizens of the United States. 

2. Plaintiffs are, with hut one exception,* members of 
the Black Panther Party for Self-Defense. 

•1. Plaintiffs are incarcerated at various detention 
centers of tlie ( ity of New \ ork pursuant to an indictment 
returned against them and eight others on April 2, 19fi9 by 
the Grand Jury of the County of New York. Said indict¬ 
ment, in twelve counts, charged plaintiffs with such crimes 
as,conspiracy in the first degree, attempted murder, con- 

* The exception is plaintiff Collier. 


Mb 
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spiracy in the second degree, attempt to commit arson in 
the first degree, and arson in the first and second degree. 
The indictment is attached hereto as Exhibit A. 

4. Plaintiffs have been incarcerated at the following in¬ 
stitutions: 

(A) Men’s House of Detention in Manhattan, 125 
White Street—plaintiffs Moore, Powell, Collier and 
Berry. 

, (B) Biker’s Island—plaintiffs .Josephs and Mc- 

Kiever. 

(C) Women’s House of Detention in Manhattan, 10 
Greenwich Avenue—plaintiffs Misses Shakur and Bird. 

(D) Bronx Men’s House of Detention, 655 River 
Avenue—plaintiffs Shakur and Casson. 

(E) Brooklyn Men’s House of Detention, 275 
Atlantic Avenue—plaintiff Johnson. 

(F) Queens Men’s House of Detention, 126-02 82nd 
Avenue, Kew Gardens, and 1 Court Square, Long 
Island City, New York—plaintiffs Tabor and Squires. 

5. Plaintiffs are under the custody of defendant George 
F. McGrath, Commissioner of Corrections, New York City. 

6. The pertinent background of each plaintiff is as 
follows: 

(a) Afeni Shakur (Alice Williams, 22 years old), resides 
at 112 West 119th Street, New York, New York and has 
lived eight years in the City of New York. After com¬ 
pleting the eleventh grade in high school, plaintiff con¬ 
tinued her education at Roosevelt High School at night 
while working for the United States Post Office as one of 
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tin* first Icmale mail carriers. Sin* remained so employed 
tor a period of one year. She was in the Manpower Train¬ 
ing Program until August 19G8. In September 1!)08 she 
was teaching a kindergarten class in I\S. 129 while the 
regularly assigned teachers were striking. After the school 
strike ended, she remained in the schools assisting a regular 
teacher in a third-grade class. Plaintiff has studied 
African culture and language at Yaronda Temple, on 119th 
Street and Seventh Avenue, New York, X.Y. During her 
youth, she received an award from the then Mayor, Robert 
Wagner, in a citywide journalism contest for her outstand¬ 
ing reasonreh in a paper on juvenile delinquency. She is 
also a poet and has a poem printed in the “Anthology of 
High School I oetrv”. She has no [trior record. 

(b) .Joan Bird (20 years old) resides with her parents 
at 38. >9 highth Avenue, New ^ ork, X.Y. Sin* has lived with 
her parents in New York City all her life. At the time of 
her arrest, Miss Bird was a nursing student at Bronx Com¬ 
munity ( ollege. Besides attending college, sin* was work¬ 
ing as a teaching assistant at P.S. 175 aiding a regularly- 
assigned teacher with a kindergarten class. She is a 
graduate ot Cathedral High School where she had an out¬ 
standing record for four years. Miss Bird was on $5,000 
bail at the time of her arrest on substantially the same 
charges as alleged herein. (That indictment has been 
superseded by the present indictment). While on $5,000 
hail she was available tor any required court appearance 
and remained as a student at Bronx Community College 
as well as a teaching assistant, as aforesaid. 

(c) Curtis Powell (33 years old) resides with his wife 
and two surviving children at 029 East 5th Street, New 
^ ork, N.\. At the time ot his arrest he was employed as 
a research biochemist at Columbia Presbyterian Medical 
Center doing research in cancer. Dr. Powell holds a Ph.D 
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degree in Biochemistry. His salary, until it ceased be¬ 
cause of his arrest, was $14,000 per year. 

Dr. Powell’s wife, Lena Powell, age 24, was six months 
pregnant at the time of his arrest. Since that time she 
has given birth to a son, two and one-half months prema¬ 
turely, who died less than 24 hours after birth. Dr. Powell 
has been denied tin* right to speak to or visit with his wife 
in the hospital, despite her need for comfort and help. She 
is presently on welfare, having no other means of sup¬ 
port while her husband is in .jail. 

Dr. Powell is a Korean War veteran, having received 
an honorable discharge from the United States Marine 
Corps with the rank of corporal. lie has heretofore lived 
an exemplary life and has shown such stability and respon¬ 
sibility as to make him an ideal candidate for parole. 

Dr. Powell’s degree has been challenged at every hear¬ 
ing below by the prosecutor, although lie has no evidence 
that Dr. Powell does not have a degree. Counsel pre¬ 
sented the Supreme Court with two documents, both evi¬ 
dence of Dr. Powell’s degree, one from his employer and 
one from a professor in Sweden where the degree was 
obtained. 

(d) Robert Collier (32 years old) resides at 336 East 
8th Street, New York, N.Y. Mr. Collier was employed as 
a staff director of the Tompkins Square Community Center, 
Inc., until funds were cut off on January 1, 1969. A re¬ 
spected leader of the lower East Side community, he was 
recommended by Hon. Percy E. Sutton to lx- on the Lower 
East Side Community Planning Board No. 3. At the 
time of his arrest, the Urban Coalition was in the process 
of refunding the aforesaid community center, with Mr. 
Collier as the director. Mr. Collier has lived in the City 
of New York for over one year. He is married and has 
one child. He has one prior arrest for which lie was sen- 
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tew<*<l to five years in prison. He was paroled after 21 
months. 

(e) Lee Merry (2T> years old) is not inentione n the 
indictment anywhere. It is neither alleged that he agreed 
with anyone to do anything nor that he committed any 
overt acts He has been a resident of New York for 
approximately 15 years and has been living with his wife 
at 169 Jamaica Avenue, Brooklyn, N.Y. for the past six 
months. His wife gave birth to his first child on March 
25, 1969. lie has never been arrested or convicted of any 
crime. He entered the United States Army on July 20, 
1904 and received an honorable discharge therefrom on 
April 20, 1966, after serving 7*/•> months in Vietnam. He 
is Td'/f permanently disabled, due to Service-connected 
epilepsy, and receives a veteran’s disability pension of 
approximately $400 per month, lie is unable to maintain 
a job because of his generally poor health and the fre¬ 
quency and severity of his epileptic, attacks, as is stated in 
his Veterans Administration pension. Since his discharge 
from the Armed Service, he has done photographic work 
and, since the fall of 190S, has been an actor in the Op¬ 
pressed People’s Theatre of the Black Panther Party. 

Mr. Berry suffered several seven* epileptic seizures in 
the last weeks of March 1969 and was admitted to the 
Veterans Administration Hospital at 24th Street and First 
Avenue, New York, N.Y., while suffering from a seizure. 
He awoke the next morning covered with blood. He con¬ 
tinued receiving intensive treatment and medication in the 
hospital, although he suffered more mild seizures there¬ 
after. 

On Saturday, April 5, 1969 his mother called him at the 
hospital and informed him that some policemen had been 
to her house and wished to ask him some questions about 
his brother. She informed him that the jsdice were appar¬ 
ently unaware of his whereabouts, but left their telephone 
number for Mr. Berry to call if his mother located him. 
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Plaintiff Horrv called the number and informed the 
policeman to whom he spoke that he did not know where 
his brother was but that if the police wished to speak to 
him, they were welcome to do so. He gave them the hos¬ 
pital address and the numbers of his floor and ward. 
Policemen arrived within an hour; immediately stated that 
he was under arrest; ordered him to get out of bed and 
get dressed; and thereupon placed him in handcuffs. The 
policemen told Mr. Berry’s doctor to “discharge him be¬ 
cause he is a murderer an arsonist and a Black Panther”. 
Plaintiff Berry’s plea that lie was too ill to move—lie had 
not even left the hospital to see his week-old son—was re¬ 
jected. 

Plaintiff Berry was arraigned that day without an 
opportunity to obtain counsel of his choice. He was there¬ 
after placed in the Men’s House of Detention at 12b White 
Street, New York, X.Y. On approximately April fi, 7 and 
10, Hhifl, he suffered (fraud or jietit mat epileptic seizures, 
losing consciousness each time. Because of his condition 
and his severe dietary problems, he had not retained 
anything in his stomach except water since Monday, April 
i, l!)(il), having vomited all other food served him. He 
has received only part of the medication he had taken daily 
since 1%<>. He may die at any time if he swallows his 
tongue during a seizure, and the (/rand mal seizures he has 
suffered (where blood gushes from his mouth) make such a 
trage an unfortunately real possibility. 

(f) Richard Moore (24 years old) is a lifetime resident 
of New York City. He resides at 400 West 12f»th Street, 
New York, N.Y. He is a self-employed painter. He has 
helped to support his wife, whom he married two years 
ago, by working as a typesetter operator of photo lettering 
equipment. Although he has one prior conviction, he has 
never tailed to appear for any of his prior court appear¬ 
ances. 
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Although the prosecutor claimed that Mr. Moore was not 
married in his affidavit below, counsel for plaintiff produced 
a valid marriage document, proving the prosecutor’s state- 
I merits to Is* unfounded and malicious. 

(g) Alex McKiever (19 years old) resides at 40 West 
135th Street, New York, N.Y. He is a student at Benjamin 
Franklin High School where he is president of the Afro- 
American History Club, and was due to he graduated this 
year. He has never been arrested before and has a perfect 
record to date. Mr. McKiever’s parents are upstanding 
in the community and lie and his family are members of 
the I* irst Corinthian Baptist Church. His father is steadily 
employed by the New Y’ork City Transit Authority. 

(h) Fddie Josephs (17 years old) resides at 900 Fast 
223rd Street, Bronx, N.Y’. He is a junior at Fvander 
( hilds High School where he maintains good grades. Mr. 
Josephs is also a member of the Minnisink Society, a reli¬ 
gious order sponsored by the New Y’ork City Mission 
Society. Mr. Josephs has no prior arrests or convictions. 
Both his parents are deceased and his guardian is 75 years 
ol age. I his elderly woman exists on Social Security pay¬ 
ments and receives some help from welfare. 

(i) Lumumba Abdul Shakur (20 years old) resides at 
112 West 119th Street. New Y’ork, N.Y’. Mr. Shakur has 
lived in the City of New York for ten years, lie is married 
and has three children. He has been employed by the 
Flsmere I enants Council, 2040 Mapes Avenue, Bronx, 
N.Y’., at subsistence wages. Although Mr. Shakur has 
prior convictions and three outstanding charges, lie has 
never defaulted in court appearances. 

Alter Mr. Shakur left tin* Flsmere Tenants Council for 
lack of funds, lie became employed by the Harlem Com¬ 
munity Housing Council at $95.00 per week until the time 
of his arrest. His wifi* and children have no one to rely 
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on at this time for support, due to the fact that Mr. Shakur 
is penniless. 

(j) John J. Casson (Ali Bey Hassan, 31 years old) 
resides at 1239 (Jrant Avenue, Bronx, N.Y. Jl<‘ is married 
and has three children, lie has lived in the community for 
over two years. He has never been arrested for or con¬ 
victed of any crime. He is supported on subsistence wages 
by the Black Panther Party where lie attempts to en¬ 
lighten his community through education and organizing 
around community control issues. 

(k) Walter Johnson (24 years old) resides at 2010 Sev¬ 
enth Avenue, New York, N.Y., and has lived in New York 
for five years. Mr. Johnson has been employed in various 
jobs, such as a laborer and a grocery clerk, in which capac¬ 
ity he has helped support his mother. He has never been 
arrested for or convicted of any crime. 

(l) Michael 'I'alior (22 years old) resides at 459 East 
103rd Street, Bronx, N.Y., and has lived in the same com¬ 
munity for his entire life. His parents also have lived 
in the same area for most of their lives. He : ; employed 
as an artist for the Black Panther Party and is married. 
His wife, who is pregnant and who is presently being 
detained at the Women’s House of Detention, was picked 
up at the same time as her husband, although she is not 
named in the indictment. Mr. Tabor, who was on proba¬ 
tion at the time of his arrest, has no appearance defaults. 

(m) Clark Squires (32 years old) resides at 068 River¬ 
side Drive, New York, N.Y., and has lived in the City of 
New York for the past six years. Tie is employed as 
a computer operator for Data Processing International, 
lit* has one conviction and his probation officer in Queens 
states that he has had an excellent record for the past 
two years. 
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B. Defendant 

1. Defondant George F. McGrath is a citizen of the 
United States. 

1. Defendant McGrath is Commissioner of Correction 
of the C ity of New \ ork. He is sued individually and in 
his official capacity. He has official custody of plaintiffs 
in the institutions in which they are incarcerated. 

III. 

Cause of Action 

Defendant McGrath, acting under color of State law, has 
directed or permitted and is directing or permitting his 
agents and employees to deprive plaintiffs of rights 
afforded to them by statute and regulation and by the 
Constitution ot the United States. Such action by defend¬ 
ant McGrath has no justification or excuse in law and is 
instead gratuitous, illegal, improper, and unrelated to any 
ends which defendant McGrath may legitimately pursue. 

1 bus, defendant McGrath is responsible for the violation 
of the plaintiffs rights to be tree from cruel and unusual 
punishment, to due process of law, and to equal protection 
of th' 1 !aw under the Eighth and Fourteenth Amendments 
to the Constitution of the United States. 

Upon information and belief, the behavior of defendant 
McGrath and his agents must be seen in the context of a 
widespread and malicious program of prosecutions and 
acts of harassment being undertaken by police and prison 
officials throughout the country against the leadership and 
members of the Black Panther Party. Acting with unusual 
expediency and upon minimal evidence, police have sub¬ 
jected innocent black citizens to unfounded arrests and un¬ 
warranted searches and seizures, as in Sacramento, Cali- 
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fornia; Newark, New Jersey; Denver, Colorado; Chicago, 
Illinois; and Salt Lake City, Utah; and New Haven, 
Connecticut. They have provoked violent confrontations, 
as in Oakland, Chicago and Newark, for tlx* purpose of 
eliminating Blank Panther leaders through arrests or 
death. See generally “Panther Leadership Hit by Sweep¬ 
ing FBI Raids”, Washington Post, June 25, 1000 (Exhibit 
B). Once arrested, as in this very case, Black Panther 
prisoners have, upon information and belief, suffered beat¬ 
ings for the purpose of extorting confessions; have had 
unreasonable, unattainable bails set; and, during pre-trial 
detention, have suffered physical abuse, deliberate mal¬ 
treatment and countless indignities, largely at the direction 
of prison authorities. While there have been convictions, 
they have not always been supported by the evidence, as in 
the Oakland trial of Huey P. Newton, and have resulted 
in harsh sentences and unequal standards for probation. 

Upon information and belief, this nrogram of persecu¬ 
tion results from the open hostility of local police forces, 
the Federal Bureau of Investigation, and local and federal 
public officials to the Black Panther Party and its political 
stance. The Black Panther Party, however, has been 
singled out for widespread and very possibly concerted 
police harassment, partly because of its unique deter¬ 
mination and success in organizing victimized black ghetto 
dwellers to demand their due; and partly because of the 
well-known racist reaction of many Americans to any dis¬ 
play of dignity on the part of black men and women. See, 
generally, Report of the Notional Advisor// Commission on 
Civil Disorders, 19b8. Feeling personally threatened by 
black people’s attempts to extract just treatment from this 
nation’s institutions and a just portion of their wealth, the 
forces of reaction are attempting to direct the facilities of 
law enforcement agencies, especially against the vanguard 
of the black movement. Thus, harassment in prison is but 
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ow, not unexpected, manifestation of political repression 
through supposedly impartial law enforcement institutions. 

Plaintiffs, virtually from the moment of their arrests, 
have been kept separate from each other, in that they have 
been incarcerated in the different detention centers as set 
out above. In addition, those plaintiffs who are in¬ 
carcerated in the same institution have been kept separate 
and apart Irotn each other at all times, except when allowed 
to see counsel. Such separation has been, upon informa¬ 
tion and belief, the result of official orders by defendant 
Mc(lrath and his agents and employees, such as Depart¬ 
ment of Correction Deputy Commissioner Frederick C. 
Richer, and Director of Operations Anthony Principe, on 
the grounds that plaintiffs are extremely dangerous. (Set* 
letter of Frederick C. Richer, Deputy ( omniissioner of the 
Department of Correction, dated May 12, attached 

hereto as Exhibit ('). 

1 he separation of plaintiffs and the conditions under 
which they are in custody are based upon an arbitrarv and 
unreasonable judgment made by defendant MctJrath. In a 
directive written April 3, l!Hi<), Department of Correction 
Director of Operations Anthony Principe, concerning the 
plaintiffs, stated: 

I he inmates listed herein are charged with con¬ 
spiracy as a result ot an attempt to ‘blow up’ various 
institutions of the city. There is reason to believe that 
they are extremely dangerous ...” 

“Therefore, these inmates shall be treated as close 
custody cases at all times while in the respective in¬ 
stitutions. When transferred to and from court or 
other outside agencies as may be required they shall 
he handled as special transfers and extra precautions 
shall be taken. I hey shall be kept seperate [siej and 

APART FROM EACH OTHER AT ALL TIMES.” (Emphasis in 

original). (See Exhibit If, pp. 2-3). 


/ 
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Thus, without a hearing of any kind, and obviously based 
upon a conclusion that plaintiffs are guilty as charged, de¬ 
fendant McGrath and his agents have acted in such a man¬ 
ner as to deny due process of law and equal protection of 
the law to plaintiffs. 

The treatment of plaintiffs pursuant to this arbitrary de¬ 
cision also violates plaintiff’s right to be free from cruel 
and unusual punishment, as guaranteed by the Kighth 
Amendment. Since plaintiffs have not been charged with 
infraction of any detention center rules or regulations, and 
since there has been no explicit or implicit reason given 
for their treatment, such treatment, as detailed below, con¬ 
stitutes cruel and unusual punishment, for, where there has 
been no crime, am/ form of punishment must be looked 
upon as being cruel and unusual. 

Plaintiffs were initially—and for the most part still are 
—subjected to the most onerous and inhuman of jail condi¬ 
tions, the objective of which was their psychological and 
physical destruction during their pre-trial detention. These 
conditions, to which no other prisoners are subjected with¬ 
out having first committed a serious infraction of prison 
rules after entering prison, were as follows: 

Plaintiffs Powell, Berry, Collier and Moore, at the Men’s 
House of Detention in Manhattan, have been kept on 
24-hour lock-up. They are allowed no library facilities, 
no television and no recreation, as are allowed all other 
prisoners, including those charged with actual murder. 
Plaintiff Curtis Powell is allowed to see his wife only 15 
minutes at a visit, instead of the 30 minutes provided by 
regulation. Plaintiff Bee Berry, an epileptic, has had eight 
seizures between April 3 and June 11, 1969. Following 
some of those seizures (which occurred during the night) 
he would wake to find the floor covered with blood. Plain¬ 
tiff Berry has been verbally abused by a doctor for com¬ 
plaining because of the lack of medical attention. Plaintiff 
Berry does not have a mattress in his cell. 
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Plaintiff Berry, who was arrested in a Veterans Admin¬ 
istration hospital, where, as an honorably discharged vet¬ 
eran lie was receiving treatment as an epileptic subject 
to grand mal seizures, must, in order to prevent such con¬ 
vulsions (which can he fatal), take certain drugs such as 
phcnoharhital and dilantin, both of which have a certain 
depressant effect on the user.* 

At approximately 3:00 p.m., on .July 23, 1909, while 
Berry, who was under the influence of the above-mentioned 
medication, was lying on his bunk in Cell No. Lower F-2, 
Tenth Floor, Manhattan Men’s House of Detention, an in¬ 
stitution wholly under the direction and control of defend¬ 
ant, the Commissioner of Correction of the City of New 
^ ork, a white Correction Officer, apparently wearing Shield 
No. 4SS, by the name of “John” Dieselhurst (phonetic 
spelling) entered said cell and ordered plaintiff Berry to 
“(let the fuck up!” When said plaintiff, who had been 
dozing, stuggled to rise to his feet, said Dieselhurst drew 
out his blackjack and viciously struck plaintiff on his left 
temple, knocking him to the floor of said cell and causing 
him to bleed profusely. 

Plaintiff Berry, who was in a stunned and dazed condi¬ 
tion. was then taken to tin- first floor of said Men’s House 
of Detention where the blood which now covered fiis head, 
face and shoulders were washed away. After being ex¬ 
amined by‘a prison physician whose name plaintiff believes 
to be Dr. Spongood, plaintiff was accused of having threat¬ 
ened said Correction Officer Dieselhurst and punished 
therefor by having his visiting privileges cancelled for five 
days and being given five days solitary confinement “in 
the hole”. 


• When Berry was first incarcerated, lie was denied the proper 
medication for his condition. It took an order of this Court to 
ensure that his medical needs would be met. 
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On July 24, 1909, plaintiff Berry’s wife spent the entire 
day waiting in the outer room at said Men’s House of 
Detention for an opportunity to see her husband, after she 
had learned of his having been beaten. She obtained just 
one brief glimpse of him when he was leaving the counsel 
room on the first floor thereof, after a consultation with 
two of his attorneys. 

1’he aforesaid attorneys, William M. Kunstler and Gerald 
B. Lefcourt, observed a marked abrasion on plaintiff 
Berry’s left temple and the fact that he was in an obvi¬ 
ously dazed and confused condition. However, he was able 
to relate to them the facts set forth above as to the assault 
upon him. 

1 pon information and belief, plaintiff Berry was brutally 
beaten, as aforesaid, because he is a member of the Black 
Panther Party, said beating being a continuation of the 
brutal and inhuman treatment afforded to him and his co¬ 
plaintiffs by defendant McGrath at the direction and/or 
urging of the District Attorney of New York County, in 
the latter s attempt to break the morale and spirit of 
said plaintiffs in order to obtain convictions thereof. 

Plaintiff Curtis Powell is at times without sheets, pillow¬ 
cases, soap or toilet tissue. He is allowed mail only from 
his immediate family. He has been denied access to legal 
papers pertaining to his case. He is subjected to addi¬ 
tional harassment by being stripped naked and thoroughly 
searched alter each court appearance or visit by counsel, 
and before and after visits to the commissary or answer¬ 
ing sick call. 

Plaintiff Powell’s wife, beginning approximately August 
1, 19G9, lias been subjected to unnecessary and humiliating 
physical searches of her person. 

Legal papers which have been sent to plaintiff Richard 
Moore have been confiscated and denied him; mail from 
his attorneys has been held up for as long as two weeks. 
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From the date of his incarceration until the middle of June, 
• , approximately two and one half months, he had no 

mattress m his cell, was allowed to shower only once a 
week, and received no mail. 

Vital legal papers which were sent bv his counsel have 
never reached plaintiff Robert Collier. He is kept apart 
from other prisoners at all times and is escorted to the 
comimssary and to a special visiting booth by a guard. His 
e, when visiting him, has been subjected to searches of 
her person, although this treatment is not given other 
prisoners’ visitors. 

Plaintiff Lumumba Shakur, after his arrest, was trans- 
theHro ° M ’• i I I anhattan M “ n ’ s House of Detention to 

dJatHv nla I”" r ,S ° ° f ,)( ‘“ ,ntion ’ wh( - r< ‘ he was imme- 
, le "! ; S ° l,ta I r >' confinement on the grounds that 

ho was a security risk”. He was not released from that 
confinement until June fi, 1%!). 

tiff SI 7 '!!* 2 ’ IWW ’ aft<?r a n,Wftin K with his counsel, plain¬ 
ly Shakur was returning to his cell carrying a copy of 

Iho Black Pantht r, Hlack Community New's Service pub- 

the nlmrtv ’ ", - the 1>an ^ '’arty. A guard L>k 

j,i, v 7 \ h 7’ Cla ‘ ,nin ^ r that jt contraband. On 

• ‘ ’ h,x ‘Jy a,t( ‘ r the incident, plaintiff Shakur 

to tl e /•"' War ‘ 1 -' »"'l a white officer 

bing , a disciplinary cell, f or possession of the 

above-named paper. He was held in this cell for ten days- 
he punishment ineludeil 24-hour lock-up, no showers 'no 
mail, no visits, and no commissary privileges. 

I’hunt iff Shakur \s mail is regularly held up for more 
an W,, weeks. Mail which he has sent to r,datives and 
e R ack | anter 1 arty has never reached its destination. 
At tin Lronx Men s House of Detention, plaintiff John 

LX! I 7 ,,,1 , tt( " 1 tM S, ‘ , ‘ his vvilV - Plaintiff Lumumba 
Shakur s wife has been constantly harassed. Moth are on 

-4-hour lock-up with lights on in their cells 24 hours a day. 
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They art* allowed no recreational facilities nor do they have 
any reading material, as allowed to all other inmates. 

Plaintiffs Michael Tabor and Clark Squires are kept in 
two separate institutions in Queens on 24-hour lock-up with 
lights on 24 hours a day. They have no access to hooks, 
television or recreational facilities. They are not permitted 
to talk to other prisoners. Plaintiff Squires is not allowed 
to go to the commissary. He is not allowed to keep the 
legal papers sent to him by his attorney, but can only see 
them at the infrequent periods of roof recreation, which 
amounts to sitting or walking in a confined space for a 
short period of time. 

In the Men’s House of Detention in Brooklyn, plaintiff 
Walter Johnson, though he has committed no infraction 
of the rules, is kept in that part of the prison reserved for 
“troublemakers.” The lights burn in his cell 24 hours 
a day. He is not allowed access to radio, television or 
recreational facilities. He has nothing to sit on except the 
floor and has no drinking vessel. 

None of the plaintiffs has been allowed any contact with 
each other. 

Thus, plaintiffs have been subjected to harsh and in¬ 
human treatment which is usually reserved only for in¬ 
mates who have broken rules or regulations. Such treat¬ 
ment is a denial of due process of law and equal protection 
of law, in that it amounts to cruel and unusual punishment. 

In addition to the acts alleged above, it should be noted 
that the program of persecution has otherwise been car¬ 
ried out by police and attorneys for the State and by the 
press. On April 5, the New York Post, New York 
City’s only evening newspaper,* alleged that District At¬ 
torney Hogan’s office was presently “investigating the 
possibility that . . . money stolen from the Neighborhood 


With the largest evening circulation in the t’nited States. 
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Youth Corps” was used to support the conspiracy alleged 
in the instant indictment. On page 2, column 1, in a by- 
lined story, the link between the Black Panther “plot” and 
the alleged theft turned out to be the flimsy fact that one 
of the indicted Panthers gave an address in the same 
building as a young lady who was “questioned in connec¬ 
tion with the theft of Youth Corps funds.” This story, 
published under the headline “Seek Panther link to stolen 
Youth Funds”, was based on “sources close to tin* in¬ 
vestigation”, obviously members of the District Attorney’s 
office. In addition to exciting public hatred and contempt 
against plaintiffs and the Black Panther Party in general, 
this story indicates the readiness of the District Attorney 
to publicly and private'y associate Black Panthers with 
criminal activity, however minimal the basis. 

Harassment bv police and the press even took the form 
of unevidenced assertions of conduct suggesting treasonous 
activity. On April 4, lfMifl, “high police sources” leaked to 
the press alleged information that the Black Panther Party, 
mentioned throughout the indictment, was financially sup¬ 
ported by officials of tin* (Jovernment of Cuba. The Daily 
News, in a banner front-page headline (“('ops Say Cuba 
Aids Panthers”), and a page 3 headline (“Cops: Cuba 
Helps Panthers to Prowl”) and accompanying story stated: 

“From police who infiltrated the outfit, foiling the 
alleged plot only a day before its scheduled execution, 
and from others close to the three-year investigation, 
these reports about the Panthers came to light. Mem¬ 
bers strictly follow the hard line Mao philosophy, using 
the so-called red book of the Chinese Communist boss 
as their text. At meetings they arc regularly tested 
on their knowledge of Mao’s thoughts. ...” 

Since there has boon no offer of proof in this case of the 
allegations contained in the above story, it is evident that 
the sole purpose of this leak was to further harass the 
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plaintiffs by using official instrumentalities of law enforce¬ 
ment. 

The atmosphere of public alarm that now exists is largely 
the result of ealuculated action by the District Attorney’s 
office and the police. On April 2, 1%!), at about 11 :00 a.m., 
District Attorney Frank S. Hogan, in a rare television ap¬ 
pearance, released to the press charges and supposed in¬ 
formation on the alleged crimes and defendants, calculated 
to terrorize and influence the public and the judiciary so 
as to deny any possibility of a fair and impartial trial, as 
well as to justify to prison officials any mistreatment they 
might impose under a facade of prison security. Similarly 
directed were allegations made, and represented to the 
public as proven truths, pertaining to the threatened bomb¬ 
ing of places of public congregation, attempts to murder, 
and other illegal acts having a callous disregard for public 
safety. 

Moreover, on April 11, 19(50, at a bail reduction hearing 
before Mr. Justice Charles Marks of the Supreme Court, 
in Fart 41 thereof, the Assistant District Attorney, in an 
obvious attempt to further terrorize the Court, produced a 
pipe which he called a “bomb”. lie then went on to say 
that it was “exactly like the pipe-bomb used in the Chicago 
department stores last week.” The clear implication of tin* 
Assistant District Attorney’s remarks was to link these 
plaintiffs to the Chicago incident (and to imply that the 
bombing was planned and executed by Black Panthers), 
even though it has since been learned that a white ex- 
Marine has admitted bis culpability in connection with the 
Chicago occurrence. (Cf. AY ?r York Times, April 15, 19(59, 
p. 1, col. 1). 

It is clear that the state courts of New York have created 
a record which has been influenced by the atmosphere of 
fear and contempt noted above. On several occasions, 
rulings supported arbitrary denials and obstructions by 
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polic*«» guards oj plaintiffs’ right to consult with their 
counsel. Other rulings, particularly those imposing and 
tailing to relieve extraordinary hail amounts, have lent 
credibility to the alleged wickedness and dangerousness of 
the plaintiffs on tin* basis ot the crimes witli which they 
have boon charged, although it is fundamental that plain¬ 
tiffs are “innocent ot such state of mind until after a 
lawful adjudication of guilt. 

I hus, the state courts have repeatedly revealed their 
own surrender to blatant appeals to fear, while, intention¬ 
ally or not, corroborating those prejudicial cries with the 
harshness of their rulings. 

It is hardly surprising, then, that defendant Med rath 
and his employees have reacted to police, prosecutorial and 
judicial actions. As has been noted, supra, the conditions 
to which plaintiIT have been subjected How from a design 
to harass and punish, not inerelv to detain to assure 
presence at trial. Officials and employees of tin* depart¬ 
ment ot Correction are assuring the punishment of plain¬ 
tiffs tor their political Is-liefs, irrespective of whether any 
or all of them will lie determined guiltless. It is difficult to 
imagine a more undemocratic vestige of totalitarian prac¬ 
tices, or a procedure more calculated to intimidate and 
crush a political movement. 

IV 

Rkmkf I{kqckstki» 

Whkrkfork, plaintiffs pray for the following relief: 

(a) I hat a preliminary and permanent injunction 
issue: 

(i) ordering defendant Med rath and his agents: 

(A) to release plaintiffs Powell, Berry, Col¬ 
lier, Moore, Casson, Shakur, labor and squires from 
24-hour lock-up; 
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(B) to permit sai<l plaintiffs their normal 
rights to access to library facilities, television and recrea¬ 
tion; 

(C) to permit plaintiff Powell the exercise of 
his full marital rights to be visited by bis wife for a full 
half hour; 

(I)) to transfer plaintiff Berry to a hospital 
for treatment of his epileptic condition; 

(E) to permit plaintiff Casson his right to 
visit with his wife; 

(F) to turn off the lights in the cells in which 
plaintiffs Casson, Khakur, Tabor, Squires and Johnson are 
incarcerated during the night-time hours; and 

((1) to cease and desist from visiting any 
punishment on all plaintiffs herein prior to trial. 

(b) That damages be awarded to plaintiffs in the sum 
of .$100,000 each, with the exception of plaintiff Lee Berry, 
where actual and punitive damages are demanded in ti e 
amount of $500,000 for grossly abusive physical and 
psychological treatment inflicted upon all plaintiffs while 
incarcerated, in violation of their rights to be free from 
cruel and unusual punishment and to do process of the law 
and equal protection of the law, which rights have been 
secured to plaintiffs by the Eighth and Fourteenth Amend¬ 
ments to the I'nited States Constitution 

(c) for such other and further relief as this Court deems 
just and proper. 

Ckrald B. Lkfcourt 
Frlokiuck II. Cohn 
William E. Chain * 
William M. Ku nsti.kk 
Arthur Turco 
Sanford M. Katz 

Attorneys for Plaintiffs 
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UNITED STATES DISTRICT COURT 
Southern District of New York 


[SAME TITLE] 


I’l.A I.'STIFFS 

L I’laintifTs arc all citizens of tin* United States. They 
are, with hut one exception,* uiemhers of the Rlack Panther 
Party tor Scll-Delcnse, a political party formed to struffle 
for full freedom for all black citizens. Plaintiffs are in¬ 
carcerated at various detention centers of the City of 
New i ork pursuant to an indictment returned against them 
and eighth others on April 2, l!Ki!t by the (Hand Jury of the 
( ounty of New York. Said indictment, in twelve counts, 
charged plaintiffs with such crimes as conspiracy in the 
first degree, attempted murder, conspiracy in the second 
degree, attempt to commit arson in tin* first degree, and 
arson in the first and second degree. The indictment m at¬ 
tached hereto as Exhibit A. 

2. Plaintiffs have been segreated and incarcerated at the 
following institutions: 

a) Men’s Mouse of Detention in Manhattan, 125 
White Street—plaintiffs Moore, Powell, Collier and Iterry. 

b) Riker’s Island-—plaintiffs Josephs and MeKievcr. 

e) Women’s Mouse of Detention in Manhattan, 10 
(ireenwhich Avenue—plaintiffs Misses Khakur and Mini. 

d) Mronx Men’s House of Detention, (iJ5 River Ave¬ 
nue—plaintiffs Shakur and Casson. 


* The exception is Robert Collier. 


/ 
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e) Brooklyn Men’s House of Detention, 275 Atlantic 
Avenue—plaintiff Johnson. 

1) (Queens Men’s House of Detention, 126-02 82nd 
Avenue, Kew Hardens and 1 Court Square, Long Island 
City, New York—plaintiffs Tabor and Squires. 

•1. Plaintiffs are under the custody of defendant George 
K. McGrath, Commissioner of Correction, New York City. 

Defendants 

4. Defendant George F. McGrath is a citizen of the 
l nited States. Defendant McGrath is Commissioner of 
Correction of tin* City of New York. He has official 
custody of plaintiffs in the institutions in which they are 
incarcerated. As Commissioner of Correction he has a 
sworn duty under the Constitution to protect all of the 
plaintiffs’ constitutional and statutory rights while they 
are incarcerated in these institutions. He is sued in¬ 
dividually and in his official capacity. 

5. Defendant Frank S. Hogan is a citizen of the United 
States. Defendant Hogan is District Attorney for the 
County of New York. As District Attorney, he has a sworn 
duty under the Constitution to protect all of tin* plaintiffs’ 
constitutional and statutory rights while they'are being 
prosecuted subject to an indictment bearing his signature. 
He is sued individually and in his official capacity. 

J I'RISniCTION 

6. The jurisdiction of this court arises under the Con¬ 
stitution of the United States and, in particular, under the 
Eighth and Fourteenth Amendments thereto, and under the 
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laws of the United States, in particular, Title L'8, United 
States Code, § 1343 and Title 4’J, United States Code, 
§§ 1981, et seq. 


7. The amount in controversy, exclusive of interests and 
costs, exceeds $10,000. 


Cause ok Action 

8. Defendants, each individually and acting in concert, 
under color of State law, have directed or permitted and 
are directing or permitting their agents and employees to 
deprive plaintiffs of their rights as citizens afforded them 
hy statute, regulation, and by the Constitution of the Cnited 
States. Defendants are responsible for the violation of the 
plaintiffs rights to he free from the infliction of cruel and 
inhuman punishment, to due process of law, and to eijual 
protection of the law under the Kighth and Fourteenth 
Amendments of the Constitution of the Cnited States, as 
well as their correlative statutory rights, given by Title 28. 
United States Code, §1:54:5 and Title 42, Cnited States 
Code, §' 1981 et seq. Such actions hy defendants have* no 
justification or excuse in law and are instead gratuitous, 
illegal, improper and unrelated to any ends which defend¬ 
ants may legitimately pursue. 

9. t)n information and belief, defendant Kogan has gone 
to great lengths to eharacto’ize through propaganda the 
plaintiffs as “extremely dangerous," and capable of the 
most heinous crimes based upon his own interpretation of 
the serious nature of the charges against the plaintiffs to 
t|^e end that defendant Mctirath, acting in concert with de¬ 
fendant Hogan, justifies the deprivation of constitutionally 
and statutorily vested rights of the plaintiffs on the basis 
of the Hogan characterization. Moth defendants are part 
of a program of persecution of the Black Panther Party 


A 
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which has boon carried out hy police and attorneys for the 
State and by the press, purposefully designed to break the 
strength and will of the Slack Panther Party hierarchy. 

10. As a part of the plan, on April 5, 1009, the New York 
Post, New York City’s only evening newspaper,* alleged 
that District Attorney Hogan’s office was presently “in¬ 
vestigating the possibility that . . . money stolen from the 
Neighborhood Youth Corps” was used to support the con¬ 
spiracy alleged in the instant indictment. On page 2, 
column 1, in a hylined story, the link between the Slack 
Panther “plot” and the alleged theft turned out to be the 
flimsy fact that one ol the indicted Panthers gave an 
address in the same building as a young lady who was 
“questioned in connection with the theft of Youth Corps 
funds.” This story, published under the headline “Seek 
Panther Link to Stolen Youth Funds,” was based on 
“sources close to the investigation,” obviously members of 
the District Attorney’s office. In addition to exciting public 
hatred and contempt against plaintiffs and the Black 
Panther Party in general, this story indicates the desire 
of the District Attorney to publicly and privately as¬ 
sociate Black Panthers with criminal activity, however 
minimal the basis. 

11. On April 4, 1909, “high police sources” leaked to 
the press alleged information that the Black Panther 
Party, mentioned throughout the indictment, was finan¬ 
cially supported by officials of the (Sovernment of Cuba. 
The Daily News, in a banner front-page headline, “Cops 
Say Cuba Aids Panthers” and a page .‘1 headline, "Cops: 
Cuba Helps Panthers to Prowl” and accompanying story, 
stated: 


With the largest evening circulation in the Tinted States. 
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From police who infiltrated the outfit, foiling the al¬ 
leged plot only a day before its scheduled execution, 
and from others close to tin* three-year investiga¬ 
tion, these reports about the Panthers came to light. 
Members strictly follow the hard line Mao philosophy, 
using the so-called red book of the Chinese Commu¬ 
nist boss as their text. At meetings they are regu¬ 
larly tested on their knowledge of Mao’s thoughts. . . . 

Since there has been no offer of proof in this case of the 
allegations contained in the above story, it is evident that 
the sole pur|>ose of this leak was to further harass the 
plaintiffs, and to influence the Commissioner of Correc¬ 
tion, as well as the public at large, to accept tlie position 
that plaintiffs were “extremely dangerous, capable of the 
most heinous crimes,” and therefore must be treated dif¬ 
ferently from others in violation of their constitutional 
rights. 


I-• Dn information and belief, tin* atmosphere of pub¬ 
lic alarm that now exists is largely the result of calcu¬ 
lated action by the District Attorney’s office and the police 
under his control. On April 2, l!«i‘), at about 11 :0<) a.m., 
District Attorney Frank S. Hogan, in a rare television ap¬ 
pearance, released to the press charges and supposed in¬ 
formation on the alleged crimes and defendants, calculated 
to terrorize and influence the public and the judiciary so 
as to deny any possibility of a fair and impartial trial, 
as well as to justify to prison officials any mistreatment 
they might impose under a facade of prison security. 
Similarly directed were allegations made, ami represented 
to die public as proven truths, pertaining to the threat¬ 
ened bombing of places of public congregation, attempts 
to murder, and other illegal acts having a callous disre¬ 
gard for public safety. 
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13. On April 11, 1000, at a 1 >ai 1 reduction hearing be¬ 
fore Mr. Justice Charles Marks of the Supreme Court, 
in Part 41 thereof, the Assistant District Attorney, an 
agent of defendant Hogan, in an obvious attempt to fur¬ 
ther the Court and the general public, produced a pipe 
which he called a “bomb’’. He then went on to say that 
it. was “exactly like the pipe-bomb used in the Chicago de¬ 
partment stores last week.” The clear implication of the 
Assistant District Attorney's remarks was to link these 
plaintiffs to the Chicago incident (and to imply that the 
bombing was planned and executed by Black Panthers), 
even though it lias since been learned that a white ex- 
Marine has admitted his culpability in connection with the 
Chicago occurrence. (Cf. Neui York Times •, April 15, I960, 
p. 1, col. 1). 

14. On information and belief, because of the effective¬ 
ness of defendant Hogan's campaign to arouse public ire 
against plaintiffs by means of publicly disseminated, un¬ 
founded allegations and innuendo, defendant McGrath, act¬ 
ing in concert with defendant Hogan, justifies having kept 
plaintiffs separate from each other, virtually from the* 
moment of their arrest, “predicated on the serious nature 
of the charges ...” Plaintiffs have been incarcerated at 
different detention centers as set out above. In addition, 
those plaintiffs who an* incarcerated in the same institution 
have been segregated not only from each other at all times 
except when allowed to see counsel, but also from other 
inmates as well. Such segregation has been, upon informa 
tion and belief, the result of official orders by defendant 
McGrath and his agents and employees, such as Depart¬ 
ment of Correction Deputy Commissioner Frederick C. 
Richer and Director of Operations Anthony Principe, on 
the grounds that plaintiffs are extremely dangerous. As a 
result of this segregation, plaintiffs are denied services 







- I mended Coin plaint. 


normally available; to e>the*r ininate*s, oven those* convicted 
of crimes as opposed to those held in lieu of hail. (See 
letter of I* rederiok (’. Kieher, Deputy ('onuuissioner of the* 
I)e*partme*nt of Ce>rre*e*tie>n, elateel May 12, HMilf, attached to 
the original complaint as Kxhibit Cl¬ 
io. On inletrmation ami belief, the* se*paration of plain- 
tiffs anel the* cemelitiems umler which they are* in custejely are 
hase*d upon an arbitrary ami uim-asonuhle judgment maile 
hy ele-te*ndant Met!rath. In a directive* concerning the; 
plaintiffs, written April 3, lifted. Department of Correction 
Diree*te>r of Opeuations Anthony Principe* stated: 

The inmates listeel he*n*in are* charges 1 with e*on- 
spiracy as a result e*f an attempt to “blow uji” various 
institutiems e>f the* city. There* is reason tei be*lie;ve 
that they are* extremely ejangerous. . . . 

rimredore, the*se* inmates shall be* treate*el as close 
custejely e-ases at all times while* in the* re*spe*e*tive* in¬ 
stitutiems. Wbi'ii transferrcel te» ami from court eir 
othe*r euitsieh* age*ne*ie*s as may be* re*epiire*el they shall 
be* handli'd as spe-cial transfers and extra pre-cautions 
shall be taken. Thkvsiiam.uk ki:i*t skpkkatk |sie*| and 
AI*AHT FROM KAe'll OTIIKR AT A1J, TIMKS, 

(Knipliasis in original.) (Se*e Kxhibit H, Original Com¬ 
plaint, pp. 2-3). 

I bus, without a hearing of any kind, anel obviously base*el 
upon a cemclusinn that plaintiffs are* guilty as charges!, 
eh*femlant McGrath anel his agents have* acteel in such a 
manneT as to elemy dm* proe*e*ss e>f law anel equal prejte-ctiem 
of the law* to plaintiffs. 


lb. The* tre*atnie*nt e»f plaintiffs pursuant te> this arbi¬ 
trary elesdsion also violate-s plaintiffs’ right, to be* fre*e* fremi 
‘•ruel anel unusual punishine*nt, as guarantees! by tin* Kighth 
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Amendment. Since plaintiffs have not been charged with 
infractions of any detention center rules or regulations, 
and since there has been no explicit or implicit reason given 
for their treatment, such treatment, as detailed below, con¬ 
stitutes cruel and unusual punishment, for, where there 
has been no crime, anil form ot punishment must be looked 
upon as being cruel and unusual. 

17. Plaintiffs were initially and for the most part still 
are—subjected to the most onerous and inhuman of jail 
conditions, the objective of which was their psychological 
and physical destruction during their pre-trial detention. 
These conditions, to which no other prisoners are sule 
jected without having first committed a serious infraction 
of prison rules after entering prison, were as follows: 

a) Plaintiffs Powell, Berry, Collier and Moore, at the 
Men’s House of Detention in Manhattan, have been kept 
on 24-hour lock-up. They are allowed no library facili¬ 
ties, no television and no recreation, as are allowed all 
other prisoners, including those charged with actual mur¬ 
der. Plaintiff Curtis Powell is allowed to see his wife 
only fifteen minutes at a visit, instead of the thirty minutes 
provided by regulation. Plaintiff Bee Berry, an epileptic, 
has had eight seizures between April 3 and dune 11, 1!HJ!). 
From June 11, lift!!) until the present, he has had approxi¬ 
mately eight additional seizures. Following some of said 
seizures (which occurred during the night), plaintiff Berry 
would awake to find the floor covered with blood, lb* has 
also been verbally abused by a doctor for complaining 
about the lack of medical attention. He was furthermore 
deprived of a mattress in his cell. 

b) Plaintiff Berry, who was arrested in a Veterans Ad¬ 
ministration hospital where, as an honorably discharged 
veteran he was receiving treatment as an epileptic subject 
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to grand mal seizures, must, in order to prevent such con¬ 
vulsions (which can he fatal), take certain drugs such as 
phenobarbital and dilantin, both of which have a certain 
depressant effect on the user.* 


* \\ hen derrv was first incarcerated, lie was denied the proper 
medication for his condition. It took an order of this Court to 
ensure that his medical needs would be met. 

e) At approximately 3:00 p.m., on duly 2$ !!><>!•, while 
Berry, who was under the influence of the above-mentioned 
medication, was lying on bis bunk in Cell No. Lower F-2, 
dentil Floor, Manhattan Men’s House of Detention, an 
institution wholly under the direction and control of de¬ 
fendant, the Commissioner of Correction of the City of 
New \ o’rk, a white Correction Officer, apparently wearing 
Shield No. 4S8, by the name of “dolm” Dieselhurst (pho¬ 
netic spelling), entered said cell and ordered plaintiff 
Herrv to “(Jet the fuck up!” When said plaintiff, who had 
been dozing, struggled to rise to his feet, said Dieselhurst 
drew out his blackjack and viciously struck plaintiff on 
his left temple, knocking him to the floor of su'd cell and 
causing him to bleed profusely. 

d) Plaintiff Deny, who was in a stunned and dazed 
condition, was then taken to the first floor of said Men’s 
House of Detention where the blood, which now covered 
his head, face and shoulders, was washed away. After 
being examined by a prison physician whose name plain¬ 
tiff believes to be Dr. Spongood, plaintiff was accused of 
having threatened said Correction Officer Dieselhurst and 
punished therefor by having his visiting privileges can¬ 
celled tor five days and being given five days solitary 
confinement “in the hole.” 

e) On July 24, lltfift, plaintiff Berry’s wife spent the 
entire day waiting in the outer room at said Men’s House 
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of Detention for an opportunity to see her husband, after 
she had learned of his having heen beaten. She obtained 
just one brief glimpse of him when he was leaving the 
counsel room on the first floor thereof, after a consultation 
with two of his attorneys. 

f) The aforesaid attorneys, William M. Kunstler and 
Gerald B. Lefcourt, observed a marked abrasion on plain¬ 
tiff Berry’s left temple and the fact that he was in an 
obviously dazed and confused condition. However, he was 
able to relate to them the facts set forth above as to the 
assault upon him. 

g) I'pon information and belief, plaintiff Berry was 
brutally beaten, as aforesaid, because lie is a member of 
the Black Panther Party, said beating being a continuation 
of the brutal and inhuman treatment afforded to him and 
his co-plaintiffs by defendant McGrath at the direction 
and/or urging of the District Attorney of New York 
County, in the latter’s attempt to break the morale and 
spirit of said plaintiffs in order to obtain convictions 
thereof. 

h) Plaintiff Berry sought habeas corpus relief in July 
1 seeking an order transferring him to the Bellevue 
Medical Center prison ward. After a long series of appli¬ 
cations, affidavits, court appearances and medical exam¬ 
inations, plaintiff Berry was finally tansferred to Belle¬ 
vue for treatment on November 21, lfffiff. 

i) Plaintiff Curtis Powell is at times without sheets, 
pillowcases, soap or toilet tissue. He is allowed mail 
only from his immediate family. He has been denied access 
to legal papers pertaining to his case. He is subjected to 
additional harassment by being stripped naked and thor¬ 
oughly searched after each court appearance or visit by 
counsel, and before and after visits to tin; commissary or 
answering sick call. 
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,j) Plaintiff Powell’s wile, beginning approximately 
August 1, 1909, lias been subjected to unnecessary and 
humiliating physical searches of her person. Such searches 
have the effect of intimidating not only Plaintiff Powell's 
wife trom coming to visit him, but also all other members 
of his family who would elect to do so but for the fact they 
fear similar unwarranted treatment. As a result, plaintiff 
Powell is being deprived of his visitation rights. 

k) Legal papers which have been sent to plaintiff Rich¬ 
ard Moore have been confiscated and denied him, mail 
from his attorneys have been held up for as long as two 
weeks. From the date of his incarceration until the middle 
of June, 191*9, approximately two and one half months, he 
had no mattress in his cell, was allowed to shower only 
once a week, and received no mail. 

l) Vital legal papers which were sent by his counsel have 
never reached plaintiff Robert Collier. He is kept apart 
from other prisoners at all times and is escorted to the 
commissary and to a special visiting booth by s guard. 
His wife when visiting him has been subjected to starches 
of her person, although this treatment is not given other 
prisoners’ visitors. As outlined above, the result of this 
treatment towards his wife is to deprive plaintiff Collier of 
his visitation rights. 

m) Plaintiff Lumumba Shakur, after his arrest was 
transferred from the Manhattan Men’s House of De¬ 
tention to the Bronx Men’s House of Detention, where he 
was immediately placed in solitary confinement on the 
grounds that he was a “security risk”, lie was not released 
from that confinement until June (J, 19(19. 

n) On July 2, 191*9, after a meeting with his counsel, 
plaintiff Shakur was returning to his cell carrving a 
copy ot I he Black Panther, Black Community News Ser- 
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vice, published weekly by the Hlack Panther Party. A 
guard took the paper from him, claiming that it was con¬ 
traband. On July 8, 19fi9, six days after the incident, plain¬ 
tiff Shakur was taken by a white Deputy Warden and 
a white officer to the “bing,” a disciplinary cell, for pos¬ 
session of the above-named paper, lie was held in this cell 
for ten days; the punishment included 24-hour lock-up, no 
showers, no mail, no visits, and no commissary privileges. 

o) Plaintiff Shakur’s mail is regularly held up for more 
than two weeks. Mail which lie has sent to relatives and 
the Hlack Panther Party has never reached its destination. 

p) At the Bronx Men’s House of Detention, plaintiff 
John Casson is not permitted to see his wife. Plaintiff 
Lumumba Shakur’s wife has been constantly harassed. 
Both plaintiff Shakur and t'asson are on 24-hour lock-up 
with lights on in their cells 24 hours a day. They are al¬ 
lowed no recreational facilities nor do they have any read¬ 
ing material, as allowed to all other inmates. 

q) Plaintiffs Michael Tabor and Clark Squire s are kept 
in two separate ins itutions in Queens on 24-hour lock-up 
with lights on 24 hours a day. They have no access to 
books, television or recreational facilities. They are not 
permitted to talk to other prisoners. Plaintiff Squires is 
not allowed to go to the commissary. Ife is not allowed 
to keep the legal papers sent to him by his attorney, but 
can only see them at the infrequent periods of roof recrea¬ 
tion, which amounts to sitting or walking in a confined 
space for a short period of time. 

r) In the Men’s House of Detention in Brooklyn, plaintiff 
\\ alter Johnson, although hi* has committed no infraction 
of the rules, is kept in that part of the prison reserved for 
“troublemakers”. The lights burn in his cell 24 hours a 
day. He is not allowed access to radio, television or 
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recreational facilities, lie has nothing to sit on except the 
floor ami lias no drinking vessel. 

s) None ol the plaintiffs has been allowed any contact 
with each other. 

. IS. I hus, plaintiffs have been subjected to harsh and 
inhuman treatment which is usually reserved only for in¬ 
mates who have broken rules or regulations. Such treat¬ 
ment is a denial ol due process of law and equal protection 
<>l law, resulting in tin* infliction ol cruel and inhuman 
punishment upon plaintiffs. 

19. On information and belief, defendant Med rath has 
surrendered to the blatant appeals to fear made public by 
defendant Hogan, while intentionally corroborating these 
prejudicial cries with the harshness of their treatment of 
plaintiffs while being incarcerated in lieu of bail. Defend¬ 
ant Metirath and his employees have reacted not only to 
the plaintive cries of defendant llogan, but also to the 
ellect ol his efforts on others: namely, the police and 
judicial actions of setting unattainable bail to ensure in¬ 
carceration. As noted, .supra, the conditions to which 
plaintiffs have been subjected flow from a design on the 
part of defendants Hogan and McGrath to harass and 
punish the hierarchy of the Black Panther Party, not 
merely to detain plaintiffs to assure presence at trial. 

KkI.IHK RKyi KSIKIl 

\\ MKUKi-oiii-., plaintiffs pray that the court grant the 
following relief: 

A. I hat a preliminary and permanent injunction issue 
ordering McGrath ami his agents: 

(1) to release plaintiffs Powell, Collier, Moore, Casson, 
Sliakur, 'l abor and Squires from 24-hour lock-up; 
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(2) to permit said plaintiffs their normal rights to ac¬ 
cess to library facilities, television and recreation; 

(3) to permit plaintiff Powell the exercise of his full 
marital rights to he visited by his wife for a full half 
hour; 

(4) to permit plaintiff Casson his right to visit with his 
wife; 

(•>) to turn off the lights in the cells in which plaintiffs 
Casson, Shakur, Tabor, Squires and Johnson are incarcer¬ 
ated during the night-time hours; and 

(f>) to cease and desist from visiting any punishment on 
all plaintiffs herein prior to trial. 

B. That damages he awarded to plaintiffs in the sum of 
$100,000 each, with the exception of plaintiff Lee Berry, 
where actual and punitive damages art* demanded in the 
amount of $f»(X),000, for grossly abusive physical and 
psychological treatment inflicted upon all plaintiffs while 
incarcerated, in violation of their rights to be free from 
cruel and unusual punishment and to due process of the 
law and equal protection of the law, which rights have 
been secured to plaintiffs by the Eighth and Fourteenth 
Amendments to the Tinted States Constitution. 

C. For such other ami further relief as this Court deems 
just and proper. 

Dated: New York, New York, December 1, 1JMI9. 

s/ Gerald B. Lefcourt 
Gkrald Lkfcourt 
Frkdkrick H. Corn 
William K. Crain 
William M. Kunstlkr 
Arthur Truro 
Sanford M. Katz 
Attorneys for Plaintiffs 







Writ of Habeas Corpus, Ex Rel., Gerald B. Lefcourt, 
on Behalf of Lee Berry. 


SUPREME COURT 
County of New York 

I he State of New York <*x rel. Geraijj B. Lefcourt 
or behalf of Lee Berry, 

Petitioner, 

v. 

Georoe F. McGrath, Commissioner of Correction, 

City of New York, 

Respondent. 

I he PeopijF. of the State of New York, upon the relation 
of tlieir attorneys, Gerai.ii B. Lefcourt, Sanford M. Katz, 
Frederick H. Cohn, VVii.eiam E. Crain, Arthur F. Turco, 
and Wii.i,i am M. Kun.sti.er. 

-♦- 

To Commissioner of Correction, Georok F. McGrath, 
Greeting: 

We Command You, that you have* and produce the body 
oi Lee Berry, by you imprisoned and detained, as it is said, 
together with your full return to this writ and the time and 
cause of such imprisonment and detention, by whatsoever 
name the said person shall be called or charged before a 
.Justice of the Supreme Court, Trial Term Part (B1 ) at 100 
Centre Street, New \ ork, New York, in the courthouse 
thereof on the 1st day of October, at 9:30 o’clock in the 
forenoon, to do and receive what shall then and there be 
considered concerning the said persons and have you then 
and there this writ. 
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Lee Berry. 

Witness, IIon. Samuel A. Spiegel, one of tin* judges of 
our said Court, the day of October, 1969. 

Norman Goodman 

Clerk 

Lefcourt, Katz, Cohn, Crain, Turco 
and Kunstler 
37 Union Square West 
New York, New York 10003 

The within writ is hereby allowed this 26th day of Sep¬ 
tember, 1969. 

Samuel A. Spiegel 
J. S. C. 


Petition for a Writ of Habeas Corpus, Ex Rel., 
Lee Berry. 

SUPREME COURT OF THE STATE OF NEW YORK 
County of New York, Part XXX 


The People of the State of New York ex rel. Lee Berry, 

Petitioner, 


against 


George F. McGrath, Commissioner of Correction, 


City of New York, 


Respondent. 


To the Judges of the Supreme Court of the 
State of New York, County of New York 


V 





Petition for a Writ of Habeas Corpus, Ex [{el., 

Lee Berry. 

Relator, by lii.s attorneys, respectfully petitions this 
C ourt for a writ of habeas corpus. In support thereof, 
relator alleges as follows: 

1. Relator is presently unlawfully detained by respond¬ 
ent at the Men’s House of Retention, Borough of Man¬ 
hattan, 125 White Street, New York, New York. 

2. I pon information and belief, relator, a member of 
the Black Panther Party for Self Defense, is charged, with 
some twenty other persons, of, inter alia, a conspiracy to 
blow up five New ^ ork department stores, a police precinct 
and the right-of-way of the Penn-Central Railroad. 

Relator, who was arrested in a Veterans’ Hospital 
where, as an honorably discharged veteran, lie was receiv¬ 
ing treatment as an epileptic subject to grand nial seizures, 
must, in order to prevent such convulsions, take certain 
drugs such as phenobarbital and dilantin, Doth of which 
hate a certain depressant effect on the patient concerned. 

4. At approximately 3:00 p.m. on July 23, 1%‘>, while 
relator, who was under the influence of the above medica¬ 
tion, was lying on his bunk in Cell No. Lower K-2, Tenth 
1* loor, Manhattan Men s House of Detention, an institution 
wholly under the direction and control of respondent, the 
Commissioner of Correction of the City of New York, a 
white Correction Officer, apparently wearing Shield No. 

by the name of “John" Rieselhurst (phonetic spelling), 
entered said cell and ordered relator to “(Jet the fuck up!”. 
V hen relator, who had been dozing, struggled to rise to his 
feet, said Rieselhurst drew out his blackjack and viciously 
struck him on his left temple, knocking him to the floor of 
tin* said cell and causing him to bleed profusely. 

•). Relator, who was in a stunned and dazed condition, 
was then taken to the first floor of said Men’s House of 
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Lee Berry. 

Detention where the blood which now covered his head, face 
and shoulders was washed away. After being examined 
by a prison physician whose name he believes to be Dr. 
Spongood, he was accused of having threatened said Cor¬ 
rection Officer Dieselhurst and punished therefor by being 
given five (5) days solitary confinement “in the hole” and 
having his visiting privileges cancelled for a like period 
of time. 

6. On July 24, 1969, relator’s wife spent the entire day 
waiting in the outer room at said Men’s House of Deten¬ 
tion for an opportunity to see her husband, after she had 
learned of his beating, obtaining just one brief glimpse of 
him when he was leaving the Counsel Room on the first 
floor thereof after a consultation with two of his attorneys. 

7. The aforesaid attorneys, William M. Kunstler and 
Gerald B. Lefcourt, observed a marked abrasion on re¬ 
lator’s left temple and the fact that he was in an obviously 
dazed and confused condition. However, he was able to 
relate to them the facts set forth above as to the assault 
upon *' n. 

8. Upon information and belief, on September 19, 1969, 
relator was placed on twenty (20) days restrictions, a diet 
of “just tea” without food or water, and no visitors, because 
he was accused by a block Correction Officer by the name 
of “John” Batchelor, of calling him an “Uncle Tom”. Re¬ 
lator contends that he merely said, “Leave me alone!” to a 
demand by the said correction officer that he “Shut up!”. 

9. Upon information and belief, the authoritarian char¬ 
acter of the Men’s House of Detention, as repeatedly 
demonstrated by the actions and mannerisms of those cor¬ 
rection officers imposed with the duty of exercising control 
over the relator, requires a degree of regimental conduct 
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and immediate compliance to the dictates of correction 
officers, on the part of the relator, which because of de¬ 
nature of his illness and the- effects of treatment he is 
unable to give. The transition from the Veterans’ Admin¬ 
istration Hospital bed, under the constant medical care 
of doctors deeply familiar with his medical history and 
sympathetic to the nature of his illness, to the oppressive 
confinement—subject to base brutality-—in the Men’s House 
of Detention, can in no way be considered therapeutic. 

10. On information and belief, in the Veterans’ Admin¬ 
istration Hospital, relator was kept to a strict diet, medi¬ 
cation was given to minimize the possibility of grand mat 
seizures occurring, and tests were being taken to determine 
what different medications and/or therapy could best be 
introduced to limit the possibilities of self-inflicted injury 
or death itself. In contrast, the Men’s House of Detention 
has responded to the relator’s unique physical and mental 
requirements by denying relator medication until a court 
order was issued; by subjecting relator to vicious assaults; 
by imposing upon him the unnecessary discomfiture of a 
bed of springs without a mattress; by offering relator a 
diet—whene\er food is offered—which he has demonstrated 
time and time again that he cannot digest; by depriving 
relator of his right to communicate with the outside world; 
and by a general continuation of cruel and unusual punish¬ 
ment in an attempt to break the morale and spirit of the 
relator. The relator is simply not fit to endure this type 
of treatment, which he is compelled to bear because in his 
dazed, mental state he cannot respond to the acute demands 
imposed upon him by the authoritarian character of the 
Men’s House of Detention. And, this treatment will con¬ 
tinue unless this Court intervenes. 

11. Because of the conduct hereinbefore alleged, relator 
is being illegally, unlawfully and unconstitutionally de- 
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Lee Perry. 

taincd by respondent in total violation of his most funda¬ 
mental rights under the Constitutions of the United States 
an<l the State of New York. 

12. Relator has previously applied for the relief sought 
herein to this Court, where it was confirmed that “Habeas 
corpus is available as the necessary and practical remedy 
for an individual under indictment ami incarcerated in lieu 
of bail pending trial who is subjected to cruel and unusual 
treatment occurring at a time anti place anti under circum¬ 
stances giving rise to the inference that the treatment will 
continue or be repeated.” Relator has also submitted ap¬ 
plications for writs of habeas corpus in connection with 
his contention that the bail of $100,000.00 upon which lit- is 
presently being detained is exorbitant, unconscionable and 
unconstitutional. Other than the aforementioned sought 
for relief, no previous application for the relief requested 
herein has been made to this or any other court. A court 
or judge of the United States does not have exclusive juris¬ 
diction to order his release. 

13. Relator prays that a writ of habeas corpus issue to 
compel his release from detention or transfer to a hospital 
for the reasons set forth above and that bis further deten¬ 
tion by respondent will possibly result in his further injury 
or death, or that, in the alternative, an evidentiary hearing 
be scheduled upon the allegations contained herein so that 
he may prove them to this Court’s satisfaction. 

14. The reason that this application is verified by one 
of petitioner’s attorneys rather than by himself is that he 
is presently confined as indicated above. 

Whkrkfork, relator prays that the relief set forth above 
be granted and that, in the circumstances, this application 
be acted upon forthwith. 

(Sworn to by Gerald Lefcourt on September 25, 1909.) 
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SUPREME COURT OF THE STATE OF NEW YORK 


County ok New York: I’art XXX 


♦- 


ME 


People of the State of New 
ex rel. Lee Berry, 

against 


York 


Relator, 


Okoroe F. McGrath, Commissioner of 
Correction, City of New York, 

Respondent. 

- « - 

State of New York [ 

County of New York \ ' s '' 

Du. \\ i lijam Rronston, being duly sworn, deposes and 
says: 

1. ) I am a physician, licensed by the State of New York, 
practicing general medicine and psychiatry at the Frantz 
Fanon Health Croup, 408 West 154th Street, New York 
City, New York 10032. 

2. ) I examined Mr. Lee Berry on Friday, August 1st, 
1069. 


3. ) As a result of this examination, I diagnosed Mr. 
Berry s affliction as a form of epilepsy, etiology as yet un¬ 
determined. 

4. ) At the time of the examination and thereafter, the 
patient had been subject to severe seizures and was in ex¬ 
tremely poor health. 
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5. ) It is my strong recommendation, based upon an 
evaluation of both the patient and the inadequate medical 
regime which he is currently receiving, that he be hospital¬ 
ized to effectuate further diagnostic and medical control 
of his illness, which endangers Ids life, as well as tr, evalu¬ 
ate and deal with the patient’s general nutritional status. 

6. ) It is my opinion that the above cannot 1 m* done in his 
present confined state, and that delaying his hospitalization 
endangers his life. 

(Sworn to by William Hronston on August 7th, 1969.) 


Affidavit of Dr. John W. V. Cordice, Jr. 

State of New York / ss . 

County of New York (* 


Affidavit 


I, Dr. .John W. V. Cordice, .Jr., being duly sworn, depose 
and say: 


1 am a licensed physician and surgeon in the State of 
New York registered to practice in the City of New York. 

My professional background is as follows: 

Graduate, New York University Col¬ 
lege of Medicine. 1943 


Internship at Harlem Hospital. 

Served as Doctor in the U.S. Army .. 

Residency in Pathology at Montefiore 
Hospital . 


•Jan.-Oct. 1944 
Oct. 1944-.Jan. 1947 

Jan.-July 1947 
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Fellowship in Surgery at Harlem 
Hospital ami Residency in Surgery 


at Harlem Hospital. 1947-1952 

Research Fellowship in Surgery at 
the Columbia College of Physicians 
and Surgeons . 1949-1952 


Foreign Assistant in Cardiovascular 
Surgery at the University of Paris 1955-1956 

Resident Doctor in Chest Surgery at 
Downstate Medical Center. 1956-1958 

Clinical Assistant Professor of Sur¬ 
gery at Downstate Medical Center 1958-1963 

Director of Thoracic and Vascular 
Surgery at Harlem Hospital. 1963-1967 

Private Practice with staff privileges 


at Columbus Hospital, Hillcrest and 
Terrace Heights Hospital and the 
Medical Arts Center General Hos- 

. 1967 m Present 

Chief Surgeon—Queens Medical As¬ 
sociation . 1968 to Present 


My organizational affiliations are as follows: 

I am a member of the American Medical Association, 
the National Medical Association, the American College of 
Surgeons, the Society of 'Thoracic Surgeons, the New York 
Academy of Medicine, a Diplomatc of the American Board 
of Surgery and a Diplomatc on the Board of Thoracic 
Surgery. 

At the request of Attorney (Jerald Lcfcourt (patient’s 
a,toine\ ), Mis. Marva Berry (patient's wile) and tin* pa¬ 
tient, I became a medical and surgical consultant to the 
patient, Lee Berry. 
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I was first called in consultation to see the patient on 
.January 10, 1970 while lie was in the Intensive Care Unit 
of Bellevue Hospital and listed in critical condition follow¬ 
ing surgery the previous day for left iliofemoral throm¬ 
bectomy. 

The following report on the patient’s medical history, 
present condition and prognosis is based upon several ex¬ 
aminations of the patient conducted while he has been 
confined in the Prison Ward at BellevueHospital and the 
infirmary at Biker’s Island, consultations with doctors at 
those institutions and examination of the patient’s medical 
record. 

Patient '.s Clinical History 

The patient is an epileptic who developed his first attack 
in 190;') while serving as a medic in the United States Army 
in Germany. During his period of European service he 
also developed malaria for which he was successfully 
treated. He subsequently served in Vietnam but was hon- 
ably released from the service in August of 1900 for medi¬ 
cal reasons. 

He continued under treatment for epileptiform seizures 
first at the St. Albans Naval Hospital and later at the Man¬ 
hattan Veterans Administration Hospital. He suffers from 
grand mal epilepsy and is subject to the complications of 
sudden, uncontrollable periods of unconsciousness and con¬ 
vulsive seizures. 

At the time of his arrest on April .'1, 1909, patient was 
removed from the Manhattan Veterans Administration 
Hospital, where he was undergoing treatment for epilepsy, 
and imprisoned in the Tombs. An epileptic when subject 
to stress, fear and anxiety or fatigue is likely to have epi¬ 
leptiform attacks more frequently and of a more serious 
nature. The standard treatment for one in patient’s con¬ 
dition is by daily dosage of anti-eonvulsant medication, 
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frequently Mysoline and Dilantin. While in the Tombs, his 
epileptiform seizures became more frequent and severe and 
apparently treatment was not maintained in adequate fash¬ 
ion. It is my opinion that inadequate treatment and the 
hostile environment at the Tombs eont rilnited Jo the sever¬ 
ity ami frequency of patient’s epileptic seizures. Patient 
was transferred by court order to Bellevue Hospital on 
November 24. 1%') where his epilepsy improved under 
therapy. 

Early in December, IfWiJ), the patient developed what was 
diagnosed as a toxic condition which is a constitutional 
effect resulting from some noxious drug or poison in the 
system (which is commonly manifested by chills, fever, 
prostration, sweating, etc.). At that time, it was inter¬ 
preted by the medical staff at Bellevue that lie was experi¬ 
encing a toxic reaction to Dilantin and Mysoline—the 
medication which he had been given for epilepsy. This 
condition persisted through the month. 

Date in December, the patient was diagnosed as having 
an “acute abdomen” (a condition of the abdomen mani¬ 
fested by pain, rigidity, vomiting, etc.). Exploratory ab¬ 
dominal surgery was performed on December 2<>. and 
what was diagnosed as “an acutely inflamed appendix’’ 
was removed. After the operation the pathologist found 
that the appendix had been normal. 

In the post-operative period, he developed a pulmonary 
complication which was interpreted as pneumonia, which 
was very severe (characterized by coughing of blood and 
sputum, chills, high fever, sounds of rales in the chest, 
pain in the chest). The clinical course resembled a septi¬ 
cemia (characterized bv the presence of bacteria in the 
blood stream). Ho was transferred to the intensive care 
unit where his condition was critical. 

During this period (early January, 1 *>70) he developed 
signs of iliofemoral thrombosis of his left leg (a clotting of 
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blood in tin* iliac and femoral veins of the groin area with 
an associated thrombophlebitis of said veins). This condi¬ 
tion is particularly dangerous because the clot can einho- 
lize or travel to the lung, leading to serious and sometimes 
latal complications. It is treated by anticoagulant therapy 
and, where necessary, surgical intervention. Surgery was 
performed on January 9, 1970 to remove the thrombosis. 
It was the day after surgery that I first saw the patient. 

Immediately after removal of the thrombosis from his 
left iliofemoral vein area, be remained toxic and septic 
with positive blood cultures (bacteria in the blood), and 
for a time his overall condition was extremely critical. Me 
gradually improved under massive antibiotic therapy, anti¬ 
coagulant therapy, and general supportive care. 

At this time he also developed symptoms and signs of a 
right lung abscess. It was evident that the original pul¬ 
monary complication, as well as perhaps the acute abdomi¬ 
nal symptoms, related to development of iliofemoral 
thrombosis which embolized to the lung and set up the train 
of pulmonary pathology which we see at present. The 
cavitary process in his right lung partially evacuated itself 
with coughing and some dependent drainage. He was 
treated lor his lung condition with antibiotic therapy and 
postural drainage. He was treated against recurrence of 
clotting from the thrombosis by anticoagulant therapy and 
showed gradual improvement of both conditions. 

On March 11, 1970, ho was transferred to the Hiker’s 
Island Prison Infirmary. No advance notice of this move 
appears to have been given to the patient or bis attorneys. 

I was not notified about his transfer until contacted by bis 
attorneys after it had taken place. I did not consider a 
transfer out of a hospital setting as advisable and believe 
the move was harmful to his medical condition. 

<)nce a court order was obtained permitting me to see the 
patient at Hiker’s Island, I visited him on March 15, 1970 
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and twice again in the next few days. Apparently medical 
management had been discontinued shortly before his 
transier to Hiker’s Island, and no therapy for the leg or 
lung condition was being administered at Hiker’s Island. 
Xo medical history or recommendations appear to have ac¬ 
companied the patient from Bellevue. I saw the patient 
a total of three times during his stay at Hiker’s Island 
and physical examination indicated a deterioration of the 
pathological process in the left leg, with swelling, tender¬ 
ness, positive Homans’ sign (pain of calf muscle upon 
stretching of foot), low-grade fever, night sweats, con¬ 
tinued cough and expectoration, and X-ray evidence of 
persisting cavitary lesions in his lower right lung field. I 
attributed the deterioration of the condition of the leg to 
the discontinuance of anticoagulant therapy and antibiotic 
therapy. Because the facility at Hiker’s Island was wholly 
inadquatc to maintain laboratory controls for administra¬ 
tion of anticoagulant therapy, lie was returned to Bellevue 
Hospital I’rison Ward on March 19, 1970, where he now 
remains on Ward 1-1, under supervision of the surgical 
department. 


Present Condition and Prognosis 

I last visited and examined the patient on April 3, 1970. 

His condition is as follows: 

Thrombophlebitis of the Left Leg — 

Measurement of his lower leg extremities indicates ap¬ 
proximately 1V** inch difference in the diameters of the 
calves, the left side being larger than the right, and ap¬ 
proximately one inch difference in the diameters of the 
thighs, the left thigh being larger than the right. There 
is a positive Homans’ sign on the left side, and palpation 
of the calf muscle and the anteromedial aspect of the 
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thigh elicited deep tenderness, suggestive of a continuing 
deep thrombophlebitis. There is a mild, two-plus, slightly 
brawny pitting edema, particularly over the lower leg and 
the dorsum of the foot on the left side. The pulses are of 
good quality; there are healed longitudinal scars in both 
femoral triangles, as well as a right paramedian lower 
abdominal sear (i.e., laparotomy scar). Temperature at 
this time is normal, but a leukocyte is not available, nor is a 
sedimentation rate available at this time. 

This condition of deep vein phlebitis is serious and 
thrombosis continue to be threatened. The patient is now 
on Coumadin as the anticoagulant. The prognosis is 
guarded. 

Lung Abscess 

Breath sounds over the right lower lung field are 
diminished and although patient relates a persistent cough, 
expectoration apparently is minimal and has not been 
bloody for some time. X-rays of the chest were not avail¬ 
able for examination at this time. There is a continuing 
problem with the management of the lung alx-ess. This 
abscess is a cavitary lesion, which while acute and ap¬ 
parently emptying itself, will have to be followed and 
treated adequately to prevent its becoming chronic or 
developing other complications. The prognosis at this 
time is guarded. 

Epileptic Condition 

Patient has experienced frequent and uncontrollable 
grand mal seizures and has a continuing problem with 
epilepsy and its control. He is presently receiving Dilantin 
and Mysoline as anti-convulsant therapy. 


T 
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Patient’s Treatment Needs 

I he patient is in need of carefully controlled intensive 
medical therapy tor the indefinite future for his several 
serious conditions. For his thrombophlebitis of the left 
leg, he requires continued anticoagulants and the monitor- 
inf' of same on laboratory equipment. It is my opinion that 
antic* agulant tin ipy it: this type of post-phlebitic leg may 
have to be maintained for many months—perhaps a year 
or more. II also should have specific antibiotic therapy 
aimed at the process in this leg after proper workup, cul¬ 
tures, etc. Such therapy is essential to minimize the 
chan* c$ oj recurr :ce of thrombosis and embolization with 
the critical conditions that can follow. 

For his lung condition, patient also required specific 
antibiotic therapy, after the proper laboratory controlled 
investigations. He also requires inhalation therapy, for 
the treatment of this condition. 

For his epileptic condition, the patient requires con¬ 
tinued dosages of anti-eonvulsant medication. Neurologic 
consultation should continue on a regular basis particularly 
with reference to adjustment and monitoring of anti¬ 
convulsant medication inasmuch as the patient is reported 
to have experienced exaggerated depression and toxicity 
following previous medication in the same dosage. The 
general treatment ot the epileptic condition will have to be 
continued over many months or years. 

1 hese various conditions must bo followed verv closely 
and tin* treatment program supervised very closely. It is 
my view that to achieve the proper medical ends for this 
patient a well intergrated program of medical, surgical 
and neurologic therapy must be instituted and continued. 
In the management of a complicated case such as this, it is 
far preferable that the patient’s medical care l>e under the 
continued supervision of one chief physician to whom 
specialty consultants are available. Patient’s treatment up 
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to this time lias, unfortunately, suffered from fragmenta¬ 
tion and compartmentalization because of the type of in¬ 
stitutional framework of the prisons and hospitals in which 
he has been confined. Such fragmented service cannot be 
deemed but detrimental in a case of this seriousness which 
requires a carefully integrated program. In my capacity 
as consultant in this case, I have been unable to fulfill the 
essential function of providing the integrated supervision 
that this patient requires, as T could only make suggestions 
to the staff at Bellevue. In addition, it has been extremely 
difficult to obtain the type of information that the proper 
following of thik case requires—i.e., X-ray examinations, 
leukocyte count, sedimentation rate, etc., and communica¬ 
tion has been extremely difficult. 

Tt is my professional opinion that it is necessary in this 
patient’s best medical interests that he be placed in a 
hospital in which he can have the type of centralized and 
intergrated medical program described above. In the in¬ 
terest of this patient’s health, 1 therefore recommend that 
he be treated in a hospital where one chief physician or 
service has full and direct responsibility for his can* and 
treatment. Of those hospitals with which f am affiliated, 
I would advise that this patient be placed in one of the 
General Surgical Wards of Columbus Hospital, 19th Street 
and Second Avenue, New York City, where his case would 
be under my direct supervision and responsibility and the 
medical program detailed above would be carried out. 

(Sworn to by John W. V. Cordice, Jr. on April 6, 1970.) 
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SUPREME COURT OF THE STATE OF NEW YORK 
Coiwtv of New York 


Pkofee of the State of New Youk, Ex Rel. 

Haroed Rothwax on Rehall’ of Lee Berry, 

Petitioner, 

v. 


George F. McGrath, Commissioner of Correction of the 
Department of Correction of the City of New York. 


To: George F. McGrath, Commissioner of Corrections of 

the Citv of New York. 

«** ' * 

Greetings: 

We command you, that you have the body of Lee Berry, 
by you imprisoned and detained, as it is said, together 
with the full return to this writ and time and cause of 
such imprisonment and detention, by whatsoever name the 
said person shall he called or charged before the Justice 
presiding in special term of the Supreme Court of the 
State of New York to he held at Bellevue Hospital Prison 
Ward, located at First Avenue and Thirtieth Street, New 
York, New York on the day of April, 1!)70, at 

o’clock in the forenoon of that day to do and receive what 
shall then and there be considered concerning them and 
you then and there have this Writ. 
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Witness : Hon. Justice one of the Justices 

of our said Court, this day of April, 1970. 

By t lie Court 


Ci.kiik 

Harold J. Kothwax 

Columhia I Diversity 
School of Law 

Jack (iReenherg 
Michael Meltsner 
Jack Himmei-stein 
Jonathan Shapiro 
Ann Wagner 
Herald Lefcoitrt 
William K. Crain 
Carol II. Lefcocrt 

By: . 

Attorneys for Petitioner 

The within Writ is hereby allowed this day of 

April, 1970. 


J.S. C. 






Petition for Writ of Habeas Corpus, Ex Rel., Harold 
Rothwax, on Behalf of Lee Berry. 


SUPREME COURT OF THE STATE OF NEW YORK 


COUNTY OK Ni:\V YoKK 


-4- 

Peopee ok the Statk ok New Yoiik, Ex R«*l. 

IfAH01.0 Rothwax on Behalf of Lek Berry, 

Petitioner, 

r. 


<i 


kohok I*. McHrath, Commissioner of Correction of the 
Department of Correction of the City of New York. 


--4- 

J o: I he Supreme Court ok the State ok New York: 

Harold Rothwax, Esquire, a member of the Par of the 
State of New York on behalf of petitioner Lee Berry re¬ 
spectfully alleges and shows to the Court: 

(1) Petitioner herein is a defendant in the matter of 
People, of the State of New ) ork v. Shakur, et al., Indict¬ 
ment No. 18481/.-(>!). On February 2, 1070, the Honorable 
Justice Murtagh severed petitioner’s case from that of 
thirteen (13) co-defendants for trial due to the grave con¬ 
dition of petitioner’s health. No trial date has been set 
for petitioner, and no trial can bo held in the foreseeable 
future, duo to petitioner’s health and other circumstances, 
as more fully appears herein. 


(Custody) 

(2) Petitioner is now illegally incarcerated in the prison 
ward of Bellevue Hospital under tin 1 2 supervision control 
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and management of respondent, (Jeorge F. McGrath, Com¬ 
missioner of the Department of Corrections of the City 
of New York. lie has been incarcerated at various facili¬ 
ties under the supervision, control and management of 
respondent since April 3, 1000, and will remain so incar¬ 
cerated indefinitely unless the relief sought herein is 
granted. 

(Setting of Hail) 

(3) A twelve count indictment handed down April 2, 
1000, charged 21 persons, including petitioner with at¬ 
tempted murder, arson and attempted arson, possession 
of weapons and conspiracy. At tin* April 2, 1000 arraign¬ 
ment oi 12 of the defendants, the District Attorney argued 
in the court of the arraignment of the first defendant that 
"it would be a menace to the community and a menace to 
society to admit this man to bail, and therefore we re¬ 
quest hat no bail be set.” When Justice Marks noted that 
the petitioners were ‘‘entitled to some bail,” the district 
attorney stated: “It Your Honor would have a figure to 
set bail, I would suggest $100,000.” (Arraignment, April 
2, 19G9, New York County Supreme Court, Tr. 11.) After 
similarly setting bail for the second defendant, Justice 
Marks announced that all twelve of the defendants would 
be held on $100,(KM) bail subject to defense counsel’s right 
to apply lor a reduction. The district attorney presented 
no evidence or argument regarding risk of flight as to any 
of the twelve defendants. On April 3, 19G9, Justice Marks, 
again without any evidence regarding risk of flight, set 
$100,(MX) bail for Lonnie Epps, a 17-year-old high school 
student with no prior record who had voluntarily surren¬ 
dered himself. (Arraignment, April 3, 19G9, New York 
County Supreme Court.) 
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On April 3, 1909, after petitioner had personally in¬ 
formed the police that he was a patient at the Veterans 
Administration Hospital, petitioner was taken into custody 
and hail was set for petitioner at $100,000 by Judge Marks. 
1 etitioner was not represented by counsel at this hearing 
as counsel for petitioner was not given notice of tin* ar¬ 
raignment. 


(Prior Applications for Reduction of Hail) 

(4) 1 rior to the issuance of a superseding indictment 
in this cast* on November 17, 1000 and [trior to petitioner’s 
case being severed I rom those of his co-defendants on Feb- 
ruar > 2. 1070, the following actions for reduction of bail 
were brought generally on behalf of all the co-defendants, 
including petitioner. No previous application for the re¬ 
lief sought herein has been made on the basis of the pres¬ 
ent circumstances shown by fins petition, including peti¬ 
tioners present medical condition, his opportunity if re¬ 
leased to obtain superior medical treatment at a facility of 
his choice, and his detention with no reasonable expecta¬ 
tion of trial within tin* foreseeable future. 

On April 11, l!)(i!f, all those under indictment sought a 
reduction of hail before Justice Marks, alleging that their 
bail of $100,000 for each defendant was exorbitant, un- 
reasonable ana unconstitutional. Petitioners in that action, 
who were being held in seven different jails in four differ¬ 
ent boroughs were denied their requests to appear and to 
have an evidential hearing on the bail issue. The district 
attorney presented no evidence or argument regarding risk 
°f fl'ffht, hut instead alleged that a pipe bomb had been 
found in the possession of some of the defendants others 
than petitioner. All defendants’ bails were maintained 
at the original level of $100,(MM) with the exception of Kddie 
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Josephs and Lonnie Epps (both high school students), 
whose bails were reduced to $25,000 and $10,000 respec¬ 
tively. 

The constitutionality of these bails was subsequently 
tested through various state* courts and have remained sub¬ 
stantially the same except for a reduction of $50,000 each 
for co-defendants Tabor and Squires by a Justice in Queens 
County Supreme Court, the locality of their detention. 

On May 1, 1000, a writ of habeas corpus was sought in 
Part 81 of the Supreme Court, New York County, to test 
the constitutionality of bail for petitioner and five co¬ 
defendants. Other co-defendants sought similar relief in 
Bronx, Queens and Kings Counties where they were de¬ 
tained. On the return of the writ in Part 81 on May 1, 
1000, counsel were informed by the Clerk that the hearing 
was moved to Part 80 where Justice Marks dismissed 
the writs on the ground that tin; petition was not properly 
verified. 

Following the dismissal of the aforesaid writs of habeas 
corpus, additional petitions were again filed with the Su¬ 
preme Court. These writs were brought on for a hearing 
before Justice John M. Murtagh heard argument on May 
5, 1000 and reserved decision until May 16, 1069, when, 
without opinion or hearing, he dismissed all of the said 
writs. On Appeal, the Appellate Division, First Depart¬ 
ment, affirmed the denials below without opinion. 

Petitioner and his co-defendants applied for a writ of 
habeas corpus in the United States District Court for the 
Southern District which was denied by the court in an 
opinion filed August 20, 1000 and reported at 303 F. Supp. 
303 (1000). On September 15, 1000, the Second Circuit 
Court of Appeals granted a certificate of probable cause 
and, without receiving briefs on tin* merits, summarily 
affirmed the order below without prejudice to renewal of 
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petitioner’s application if no trial date had been set within 
30 days. 

Subsequently, petitioners renewed their application to 
the Second Circut on the ground that no trial date had 
been set within the 30 days specified by tin* court. Before 
the Second ( ircuit ruled on this application a state judge 
set the case for trial on November 17, 100!). Thereafter, 
on October 24, 100!) the Second Circuit Court of Appeals 
summarily denied petitioners’ renewal application on the 
ground that the case would be tried on November 17. The 
Suprepie Court oi the I nited States denied certiorari on 
Mar * 23, 1070. 

November 17, 1000, however, a new .30 count indict¬ 
ment superseding the original indictment and naming an 
additional defendant was served. After the superseding 
Indictment was handed down petitioners again applied to 
^‘he I nited States District Court for habeas corpus relief. 
On December 1, 1000, this application was denied. Cnited 
^ Slates ex rel. Shakar v. Commissioner of Corrections, No. 
0!) Civ. 5140 (S.D.N.V.). 

Petitioner was severed from the trial of his co-defendants 
on the first day of pre-trial hearings February 2, 1070, 
because the serious condition of his health made trial in 
the foreseeable future impossible. A motion for reduction 
ol bail because of the delay in petitioner’s trial brought 
about by the severance and bis physical condition was 
made on his behalf on February 3, 10i(). I his motion was 
denied by Judge Murtagh on February 4, without opinion. 

(Petitioner’s History) 

(o) Petitioner. Lee Berry, was born on January 10, l!)4t> 
in Brooklyn, New V ork and has lived in Brooklyn all of 
his life. At the time of his arrest, he resided with his wife, 
Marva, and daughter, Jemyl, at 1(1!) Jamaica Avenue, 
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Brooklyn, New York. His mother, Elizabeth Berry, and 
sister, Grace Berry, live at 1260 Sutter Avenue, Brooklyn, 
New York. His father, Lee Berry, Sr., lives in Cleveland, 
Ohio. 

After graduating from Franklin K. Lane High School, 
Brooklyn, in June 1903, petitioner worked for one year as 
a clerk at the Home Life Insurance Company in Brooklyn. 
In July, 1964, he entered the United States Army and 
became a dental specialist. While serving in the Army in 
Germany in 1965, he developed an epileptic condition, lie 
was sent to Vietnam as a dental specialist towards the 
end of 1965. Shortly after his arrival in Vietnam he was 
hospitalized for epilepsy and remained hospitalized for the 
duration of his seven month stay in Vietnam. 

He was eventually transferred to St. Albans Naval Hos¬ 
pital, Jamaica, and then to the Manhattan Veterans Ad¬ 
ministration Hospital. Because of his medical condition, 
he received an honorable discharge in August 1966. 

After release from the Veterans Administration Hospi¬ 
tal, petitioner was employed by the Equitable Savings 
Bank in Brooklyn as a teller but was forced to leave that 
job because of epileptic seizures, after six months. He 
then went to wmrk as a dental technician but after one year 
his ill health also forced him to give up that job. During 
this period In* attended Long Island University for one 
year and three months. 

He now receives a $443.00 a month pension from the Vet¬ 
erans Administration based on 70% permanent disability 
due to his epilepsy. His epilepsy is a permanent condition 
which cannot be eliminated. 

After his hospitalization in the Veterans Administration 
Hospital in 1966 until his arrest in April 1969, he received 
daily medication of three times a day each of Dilantin, 
Phenobarbital and Mesolin. This medication was pre- 
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scribed by doctors at tin* Veterans Administration Hospi¬ 
tal in Manhattan and was received by Mr. Berry through 
prescription renewed on a month to month basis. 

Petitioner has been associated with the Black Panther 
I arty since the Fall of l!Mi8 when together with three other 
persons he participated in a Theatre group of tin* Party 
and he also worked with the free breakfast distribution 
program. 

(Petitioner’s Prior Arrests) 

(•)) I etitioner has been arrested twice previously. In 
June 1%7, petitioner Lee Berry and his brother Thomas 
Berry were arrested and charged with violating Section 
ot the penal law (discharging of firearms into a pub¬ 
lic place and endangering others) and Section 435 of the 
New York City Administrative Code (unlawful discharge 
of firearms into a public place) and possession of a weapon. 

I hey were also charged with possessing narcotic drugs and 
possessing hypodermic instruments. Petitioner was re- 
1 eased on $1,000 bail for the violations of Sections 1004 and 
4.1.) of th<? Penal Law and paroled on the narcotics charge. 
The case was adjourned repeatedly over the course of the 
next 20 months, with petitioner never failing to make a 
court appearance. 

On February 18, 1000 jietitioner was scheduled to re¬ 
appear in the Criminal Court in the City of New York on 
the above charges, but on that morning his wife who was 
eight months pregnant fell and experienced severe pains in 
the abdomen. Petitioner rushed her to Downstate Medical 
( enter where it was found that she was not in labor, and 
she was later released. The next morning, petitioner ap¬ 
peared before the court with a letter from a doctor of 
Downstate Medical Center attesting to the above facts and 
tin* court vacated a bench warrant which had been issued 
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the day before and ordered the bail forfeiture vacated. The 
matter was adjourned to April 21, 1969. On this latter 
date, petitioner was already incarcerated under the con¬ 
spiracy indictment. On April 21, 1969 on motion of the 
District Attorney, the charges against Thomas Kerry were 
dismissed. No further action has been taken regarding 
those charges against petitioner. 

Petitioner was also arrested on November 26, 1968 after 
having been stopped for a traffic offense and found to be 
driving without a license. He was incarcerated at the 
Charles Street Precinct No. 6 overnight and charged with 
forgery in the second degree on the basis of the police 
officer having allegedly found in petitioner’s possession a 
driver’s license belonging to a person other than petitioner. 
He was released on parole. An appearance w' s appar¬ 
ently scheduled for January 27, 1969. Petitioner aowever, 
had no knowledge that he was required to be in court on 
that date and failed to appear. Petitioner’s failure to ap¬ 
pear at the hearing on the driving charge was hardly 
indicative of other than inadvertence as petitioner on the 
following day, January 28, 1969 and subsequently, did 
appear in court on the firearms and narcotics charges. 

Petitioner has never been convicted of any crime and 
has never l>een arrested for any other crime than those 
described above. 

(Petitioner’s Medical Condition and Treatment 
While In Custody) 

(6) On April 1, 1969, petitioner entered the Manhattan 
Veterans Administration Hospital to receive treatment 
for his epileptic condition, which had developed in 1965 
while he was serving in the Army. Since his release from 
the Army in 1966, he had been receiving treatment for 





87a 


Petition for Writ of Hain an Corpus, Ex /tel., 
Harold Iiothwax, on Behalf of Lee Berry. 

epilepsy at this facility and had until his arrest been on 
prescription medication of three daily doses each of 
Phenobarhital, Dilantin, and Mysoline. 

On April 3, 1969, after indictment naming petitioner 
had been returned by a grand jury of New York County, 
petitioner was notified by his mother tliat the police were 
looking for him. lie called the police and told them where 
he was. The police arrived shortly, told the head doctor 
on petitioner’s ward that petitioner was “an arsonist, 
murderer and Hlack Panther” and had to la* removed from 
the hospital, and petitioner was put in the Tombs. 

Petitioner was held for several months at the Tombs 
since he was unable to make the $100,000 bail set on April 
3, 1969. At the Tombs, he regularly requested medica¬ 
tion from the guards for his epilepsy and requested to see 
a doctor, but the requests were refused. Subsequent to a 
court order obtained by his attorney in July 1969, he was 
able to receive some limited medication but his condition 
continued to deteriorate. During this period he regularly 
suffered epileptic seizures on the average of twice a week. 
Several times he awoke in a pool of blood from these 
seizures. Nevertheless, he was physically abused by prison 
guards. 

On Sunday, July 22, 1969, petitioner had an extremely 
bad seizure. Monday morning a doctor came to see him 
and gave him 6 tranquilizing pills. At approximately 
2:00 p.rn., lie fell asleep and he did not awake for the 4:00 
p.m. head count. A guard at the Tombs, whose name on 
informaton and belief petitioner alleges to be John Diesel- 
hurst, Badge No. 488, entered the cell and shook him and 
apparently pulled at his clothes. Petitioner was in a stupor 
induced by the drugs and did not awake. The guard hit 
him on his head on his left temple with a blackjack. Peti¬ 
tioner fell to the floor, a wound opened, and petitioner was 
quickly covered in blood. After being offered only a band- 









88a 


Petition for Writ of Habeas Corpus, Ex Rel., 
Harold Rothwax, on Rehalf of Lee Berry. 

aid for the wound, he was put in the “bin” as a punish¬ 
ment for refusing to answer roll call. The “bin” is a 
solitary cell with only a toilet and toilet tissue and nothing 
else. His shoes and socks were taken from him. He had 
no blanket, no medication, no washing facilities whatsoever. 
The light was left on at all times and there was no ventila¬ 
tion or window to the outside, it was exeremely hot. Dur¬ 
ing the five days he was in the “bin” he was offered only 
bread and tea to eat. He believes that the wound con¬ 
tinued to bleed for two days and then closed on its own. A 
scar remains from that wound. 

On release, he was returned to a standard cell on the 
9th lloor of the Tombs. His medication was no longer given 
regularly; rather he received one or the other of the pills 
once every few days. During the period from August 
through November his seizures continued at the rate of 
twice a week. 

On November 24, 1969 pursuant to a Supreme Court 
order he; was transferred to the prison ward at Bellevue 
Hospital. Shortly after his arrival at Bellevue, he de¬ 
veloped a high fever, became very sick and unable; to move. 
He was given heavy dosages of drugs and recalls little of 
the next three weeks, except that he was confined to bed 
for the entire time and was in a semi-conscious or semi- 
comatose state. 

On December 2f>th, he developed severe cramps in the 
alslomen and was operated on December 26th. His ap¬ 
pendix was removed but later examination by the patholo¬ 
gist determined nothing had been wrong with his appendix. 

During tin* post-operative period lie was treated for 
what appeared to be a severe pneumonia and his condition 
was critical, lie was then found to have developed signs 
of iliofemoral thrombosis which is a clotting of blood in 
the blood vessels of the groin area. This condition was 
described by Dr. .John Cordiee, who has been appointed 
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as medical consultant in this case and whose affidavit is 
attached as Exhibit A, as “particularly dangerous because 
the clotted material can easily embolize or travel to dif¬ 
ferent parts of the body such as the lunj', leading to 
serious and sometimes fatal complications.’’ He was oper¬ 
ated on on .January it, 1!I7(I for correction of this condi¬ 
tion. Later in .January, In* was found to liave developed 
a hole or abscess in tin* lunyy which condition continues at 
this time. 

It was at tliis time that l)r. .John Cordice, a Hoard 
( ertiJied Surgeon was, at petitioner’s request appointed 
as a medical consultant to this case. |)r. Cordice concluded 
from his examination of defendant at that time that “it 
was evident that the original pulmonary complication as 
well as perhaps the acute abdominal symptoms related to 
development of iliofemoral thrombosis which crnholizcd to 
the lung . . .’’ Since that time Dr. Cordice has seen the 
patient on several occasions, consulted with the doctors 
at the institutions in which petitioner has been incarcc- 
lated and has examined petitioner’s medical records, al¬ 
though he has no author'd}- over the quality of care, char¬ 
acter of medication or treatment facilities accorded peti¬ 
tioner other than as a result of his persuasive powers and 
recommendations to physicians and other authorities in the 
employ of the institution in which petitioner has been 
incarcerated. 

On March 11, 1!»70 without advance notice to petitioner, 
his counsel or Dr. Cordice, Berry was transferred to the 
Biker’s Island Prison facility where he was lodged in the 
intii mat\. Xo medical reports accompanied his transfer 
and all medication was apparently discontinued. After 
petitioner’s attorneys learned of the transfer and as soon 
as a new court order could be obtained, Dr. Cordice went 
to Biker’s Island to examine petitioner. Dr. Cordice found 
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a “deterioration” of the condition in petitioner’s left leg 
which required anti-coagulant therapy and the type of 
medical services that only a hospital could provide. 

On March IS, 1!)70, Dr. Cordice met with Doctors Mooney 
and Sherman at the Hiker’s Island facility, and they agreed 
that anti-coagulant treatment was essential and that 
petitioner should be transferred back to Bellevue. On 
March ID, 1D70 petitioner was returned to Bellevue Hos¬ 
pital Prison Ward where he is presently held. 

The condition of his lung abscess, thrombophlebitis of 
the leg and epilepsy remain serious and the prognosis 
guarded. 

(Petitioner’s Required Treatment) 

(7) Petitioner is suffering from several serious illnesses, 
symptoms and by-products of which require the very best 
medical care and treatment if he is to survive. Petitioner’s 
health has deteriorated steadily in the year that he has 
been in custody. His treatment at the Tombs, Bellevue 
Hospital and Hiker’s Island have all contributed to the de¬ 
terioration of his condition and the medical complications 
that have arisen in this case. The foregoing is plainly 
demonstrated by the affidavit of Dr. Cordice attached 
hereto. 

Dr. Cordice’s memorandum outlines the specific medical 
needs for the adequate treatment of the patient over the 
next months or possibly even years and sets forth the 
difficulties with continued long-term medical management 
of petitioner’s case at Bellevue Hospital. He concludes 
that 

The patient is in need of carefully controlled inten¬ 
sive medical therapy for the indefinite future for his 
several serious conditions . . . [Tjo achieve the 
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proper medical ends for this patient a well integrated 
program of medical, surgical and neurologic therapy 
must he instituted and continued. In the management 
of a complicated case such as this it is far preferable 
that the patient’s medical care lx- under yie continued 
supervision ol one chief physician to whom specialty 
consultants are available ... In the interest of this 
patient’s health, I therefore recommend that he be 
treated in a hospital where one chief physician or serv¬ 
ice has lull and direct responsibility of his can* and 
treatment. 

With the assistance of Dr. Cord ice, petitioner's attorneys 
have contacted two hospitals in the metropolitan New 
N ork area which have agreed to admit petitioner its a pa¬ 
tient lor the long-term closely supervised treatment which 
he so sorely needs, without cost to him or to the City of 
Xew N ork, it lu* were to he released on parole or his bail 
set at a reasonable figure which he could provide as se¬ 
curity. 

(a) Columbus Hospital is located at l!)th Street and 
Second Avenue. Petitioner would lx* pluced on the 
Surgical Ward and his case would be under the direct 
supervision and responsibility of l)r. Cordice who is 
affiliated with that hospital. All the medical special¬ 
ties and consultants would be available and coordi¬ 
nated through Dr. Cordice’s supervision of the case. 

(It) Xew York Hospital Medical Center is located 
at (iSth St. and ^ oik Ave. Petitioner would be a 
Pavilion Patient on Ward (ii! (a Medical Ward) and 
under the direct supervision of physicians on the Medi¬ 
cal Staff of the hospital. 


(Additional Circumstances Related to the Reduction 
of Petitioner’s Bail) 
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(8) Petitioner i.s presently held on $100,000 hail, an 
amount which he cannot hope to raise due to his health 
and indigency. Such amount is not only unreasonable and 
unconstitutional as appears from Paragraph 0 infra, hut is 
totally unnecessary. Petitioner’s medical condition makes 
it totally impossible for him to flee the jurisdiction or be of 
danger to the community. Even if his health were of the 
very best, petitioner’s roots in the community, his financial 
situation, his family relationships and other circumstan¬ 
ces as alleged herein make it unlikely that lie would flee the 
community or be of danger sufficient to be held on $100,000 
bail. As the matter stands, however, holding petitioner in 
a prison ward of an over-crowded hospital, transferring 
him back and forth between correctional facilities and hold¬ 
ing him on $100,(XH) bail when superior medical facilities 
are available to him if bail were reduced, amounts to the 
grossest cruelty and seriously endangers his health. 

Petitioner’s severance from co-defendant’s trial on Feb¬ 
ruary 2, 1970, presents another reason why the relief 
sought herein should be granted. The severance was in 
recognition of the fact that petitioner’s health makes it 
totally impossible for him to lie tried within the foresee¬ 
able future. Over a month of pre-trial motions have been 
held in the case of his co-defendants, making it unlikely 
that even if his health were to undergo some miraculous 
change that he could be tried along with them or until 
their long and complicated trial which is presently sched¬ 
uled to resume on April 7, 1070 is concluded. 

Indeed, the state has no intention of trying petitioner 
until this trial is completed as demonstrated by the fact 
that on March 16, 1970 the Honorable Justice (Jrurnet sit¬ 
ting in Part 31 of the Supreme Court denied the motions 
of two other severed co-defendants, Lonnie Epps and 
Eddie Josephs for trial date on the basis of the pendency 
of trial proceedings before Justice Murtagh. 
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(!•) Petitioner's detention l*v respondent violates the 
Sixth, Eighth and Fourteenth Amendments to the Consti¬ 
tution of the I nited States in that (a) although his health 
makes it extremely unlikely, if not impossible, for him to 
flee the jurisdiction or being of danger to the community, 
he is denied pre-trial liberty; (b) solely on account of his 
poverty lie is denied pre-trial liberty; (c) he is denied 
fundamental fairness by being punished, imprisoned and 
presumed guilty before he has been tried ami despite the 
tact that a trial date is unlikely to be set in the foresee¬ 
able future; (d) his present detention denies him necessary 
medical services under the care and custody of the doctor 
of his choice in the facility of his choice; (e) he is denied 
procedural fairness because detention adversely affects 
his health, disposition of his case, deprives him of a fair 
trial; (f) his right to bail which is not excessive is denied 
because such right must be read consistent to the Consti¬ 
tution of the I nited States to prohibit bail in excess of 
what petitioner can afford; (g) his right to bail which is 
not excessive is denied in that his bail has been set with¬ 
out consideration of individual circumstances which estab¬ 
lish the probability of his appearance at trial; (h) deten¬ 
tion of petitioner on bail tar higher than usual is not jus¬ 
tified by the State of New ’t ork based on his individual 
circumstances; (i) detention of petition given his health 
and no reasonable likelihood of a speedy trial amounts to 
cruel and unusual punishment; (j) such prolonged pre-trial 
incarceration resulting solely from ill health is a denial of 
due process of law. 

Due to poverty, jietitioner is unable to pay the cost or 
fees of this proceeding for writ of habeas corpus or to get 
security therefore, not withstanding he believes he is en¬ 
titled to redress. 
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Wherefore, petitioner prays the court as follows: 

(a) That petitioner be permitted to file this petition to 
proceed in this court in forma pauperis. 

(b) That a writ of habeas corpus issue forthwith di¬ 
rected to respondent requiring him to produce the body of 
petitioner. 

(c) That petitioner forthwith be released on parole or 
a maximum of $5,000 bail pending disposition of the pro¬ 
ceeding. 

(d) That petitioner thereafter be released on parole or 
a maximum of $5,000 bail after a full and complete hear¬ 
ing. 

(e) That the court grant petitioner such other and fur¬ 
ther relief as the court may from time to time find just 
and appropriate for the protection of his rights. 

Dated: New York County 

New York, April , 1970 

Harold Rothwax 

Sworn to before me this 
day of April, 1970. 


Notary Public 
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UNITED STATES DISTRICT COURT 
South mix I)isti:i<t ok Nkw Yohk 

[SAME TITLE] 

Sir : 

Pu’.ask taki: notick that, upon the annexed affidavit of 
Jonathan Shapiro, one of the attorneys for plaintiffs, duly 
sworn to on the Kith day of .July, 1!>70; the Memorandum 
of Points and Authorities submitted herewith; and upon 
all papers and proceedings heretofore filed or had herein; 
the undersigned will move this Court at a Motion Term 
thereof, to be held in Room , I’nited States Courthouse, 
Foley Square, New York, New York on the 21st day of 
•July, I!I7<) at K):IHl a.in. of that day or as soon thereafter 
as counsel can be heard for leave to add as additional 
parties defendants, pursuant to Rule 21 of the Federal 
Rules of Civil Procedure, the following persons: 

1. Pasquale A. C'afaro, former warden, Manhattan 
House of Detention for Men, individually and in his official 
capacity; 

2. Angelo Accocella, present Deputy Warden in Com¬ 
mand, Bellevue Hospital Prison Ward, individually and 
in his official capacity; 

3. Anthony Principe, Director of Operations, Depart¬ 
ment of Corrections, individually and in his official capacity; 

4. Frederick C. Richer, Deputy Commissioner of Cor¬ 
rections, individually and in his official capacity; 

Ralph V. Plew, M.D., Deputy Medical Director, De¬ 
partment ol Corrections, individually and in his official 
capacity; 
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5. Ralph V. Plow, M.D., Deputy Director, Department 
of Corrections, individually and in liis official capacity; 

0. John Dieselliurst, Corrections Officer, Manhattan 
House of Detention, Shield No. 488, individually and in 
his official capacity; 

7. Dr. “.John” Collins, M.D., Medical Staff, Manhattan 
House of Detention, whose first name is otherwise un¬ 
known to the plaintiffs, and whose true first name, when 
ascertained, will be added by amendment, individually and 
in his official capacity; and 

8. The State of New York and to amend the complaint 
pursuant to Rule 15(a) of the Federal Rules of Civil Pro¬ 
cedure in the following respects: 

(1) To add the following to paragraph 17(d): 

The physician who examined Berry after he was 
beaten offered him only a band-aid for his wound. 
This treatment, manifestly inadequate, was the 
only medical care given to Berry. The wound 
lie received continued to bleed for two days while 
he was “in the hole;” 

(2) To replace present paragraph 17(h) with the fol¬ 
lowing: 

The medical treatment and medication which plain¬ 
tiff Berry received for his epilepsy and related 
ailments while lie was incarcerated at the Man¬ 
hattan House of Detention was inadequate. Be¬ 
cause of this, Berry’s medical problems were 
complicated unnecessarily and his health degen¬ 
erated. Plaintiff sought habeas corpus relief in 
•July !!)(>!), seeking an order transferring him to 
the Bellevue Medical Center prison ward. After 
a long series of applications, affidavits, court ap¬ 
pearances and medical examinations, plaintiff 
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Berry was finally transferred to Bellevue for 
treatment on November 111, l!*Gf>. Shortly after 
bis arrival at Bellevue, plaintiff became very sick. 
Because the quality of the medical care and the 
character of the medication driven him at Bellevue 
was inadequate, his epileptic condition deterio¬ 
rated and he developed other complications as 
well. On March 11, 11170, without advance notice 
to plaintiff, lie was transferred from Bellevue to 
Biker’s Island prison facility, where he was lodged 
in the infirmary. No medical reports accom¬ 
panied his transfer and all medication was dis¬ 
continued. As a result of this transfer and the 
consequential termination of hospital care, plain¬ 
tiff’s health worsened considerably. On March 
10th, upon the recommendation of his private 
physician. Dr. John \\. \ . (’online, plaintiff was 
returned to Bellevue Hospital Prison Ward. 

(J) To add, as paragraph 20, the following: 

The beating of plaintiff Lee Berry by defendant 
John Dieselhurst which took place at the Man¬ 
hattan House of Detention on or about July 22, 
lOfJO, described in paragraph 17(c), above, was 
done with malicious intent and without reasonable 
cause, and constituted an illegal assault and bat¬ 
tery under the common law of New York and a 
violation of said plaintiff’s right not to be sub¬ 
jected to summary punishment and deprived of 
personal security without due process of law as 
guaranteed by the Eighth and Fourteenth Amend¬ 
ments to the United States Constitution and bv 42 
U.S.C. §19S3. Plaintiff Berry seeks damages 
herein for the violation of Ids rights under both 
state and federal law. This Court has pendent 
jurisdiction of the claim arising under New York 
law. 
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(4) To add, as paragraph 21, the following: 

Defendants’ failure to provide plaintiff Lee Berry 
with adequate medical attention and care while he 
was incarcerated at the Manhattan House of De¬ 
tention for Men and the Bellevue Hospital Prison 
Ward constituted negligence under New York 
state common law and was in disregard of their 
statutorily-imposed duty to “protect the health 
of . . . inmates.” New York State Correction 
Law §46(5). In addititon, said deprivation of 
medical care constituted a violation of plaintiff’s 
right not to be subjected to cruel and unusual 
punishment and to equal protection of the laws as 
guaranteed by the Eighth and Fourteenth Amend¬ 
ments to the United States Constitution and by 42 
IJ.S.C. § 1985. For the violation of his rights 
under state and federal law, the defendants State 
of New York, George F. McGrath, Angelo Acco- 
cella, Pasquale A. Cafaro, and Dr. “John” Collins 
are jointly and severally liable in damages to 
plaintiff Lee Berry. This Court has pendent 
jurisdiction of plaintiff’s claim arising under New 
York law against the above-named defendants for 
negligent failure to provide adequate medical care. 

Dated: New York, New York, July 10, 1970. 

Yours, etc., 

Jonathan Shapiro 
Jack Greenberg 
Jonathan Shapiro 
Margaret Burnham 
Gerald B. Lefcourt 

Sanford M. Katz 

Attorneys for Plaintiffs 
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UNITED STATES DISTRICT COURT 
Southern District of Nkw York 

[SAME TITLE] 

State of New York I . 

County of New York \ ' s “ 

Jonathan Shapiro, being duly sworn, deposes and says: 

I am one of the attorneys for the 13 plaintiffs herein, 
and make this affidavit in support of tin* motions for leave 
to add additional parties defendants and to amend the 
complaint. 

I his action, commenced by the filing of a complaint in 
October, is lor injunctive relief and damages for vio¬ 

lation ot plaintiffs’ rights under niter alia, the Eighth and 
fourteenth Amendments to the I nited States Constitution. 
I his suit arose out of plaintiffs’ pre-trial incarceration 
under illegal conditions in seven detention centers through¬ 
out the City of New York. On December Ki, 1%!>, plain¬ 
tiffs moved for temporary injunctive relief. On January 
Jf», HfiO, l nited States District Court Judge Tyler entered 
an order granting in part plaintiffs’ motion for temporary 
relief. No further proceedings have occurred since the 
entry of Judge Tyler’s order. 

Plaintiffs hereby seek to add the following persons as 
parties defendants: 

(a) I’asquale A. Cafaro, former warden, Manhattan 
House of Detention for Men, individually and in his official 
capacity; 

(b) Angelo Aeeoeella, present Deputy Warden in Com¬ 
mand, Bellevue Hospital Prison Ward, individually and in 
his official capacity; 
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(c) Anthony Principe, Director of Operations, Depart¬ 
ment of Corrections, individually and in his official capac¬ 
ity; 

(d) Frederick C. Richer, Deputy Commissioner of Cor¬ 
rections, individually and in his official capacity; 

(e) Ralph V. Plow, M.D., Deputy Medical Director, 
Department of Corrections, individually and in his official 
capacity; 

(f) John Dieselhurst, Corrections Officer, Manhattan 
House of Detention, Shield No. 4S8, individually and in his 
official capacity; 

(g) Dr. “John” Collins, M.D., Medical Staff, Manhat¬ 
tan House of Detention, whose first name is otherwise 
unknown to the plaintiffs, and whose true first name., when 
ascertained, will he added hy amendment, individually and 
in his official capacity; and 

(h) The State of New York. 

Proposed additional defendant Pasquale A. Cafaro was 
the warden in charge of the Manhattan House of Detention 
at the time plaintiff Lee Berry was incarcerated there. As 
such, proposed additional defendant Cafaro bears respon¬ 
sibility for the illegal denial of proper medical care to 
plaintiff Berry while plaintiff was an inmate at the Man¬ 
hattan House of Detention. 

Proposed additional defendant Angelo Accocella was the 
warden in charge of the Bellevue Hospital Prison Ward at 
the time plaintiff Lee Barry was incarcerated there. As 
such, proposed additional defendant is responsible for the 
lack of adequate medical care afforded plaintiff Berry 
while he was an inmate at the Bellevue Hospital Prison 
Ward. 

Proposed additional defendants Anthony Principe and 
Frederick C. Richer are, respectively, Director of Opera- 
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tions and Deputy Commissioner of the Department of Cor¬ 
rection. As such, they are presently, and were at the time 
of the illegal acts complained of, responsible for the overall 
operations and supervision of the Department of Correc¬ 
tion. 

Proposed additional defendant Ralph V. Plew, is the 
Deputy Medical Director of the New York City Depart¬ 
ment of Correction, responsible for the medical care of 
inmates. As such, lie is liable for the improper, illegally 
inadequate medical treatment afforded plaintiff Lee Berry 
while plaintiff was incarcerated ii>. facilities of the Depart¬ 
ment of Correction. 

I roposed additional defendant .John Dieselhurst, is a 
correction oflieer at the Manhattan House of Detention. 
On or about July 22, 1!)(!!!, John Dieselhurst, then a cor¬ 
rection officer on duty, unconstitutionally and illegally beat 
plaintiff Lee Berry, who was, at the time, an inmate at the 
Manhattan House of Detention. 

Proposed additional defendant Dr. “John” Collins is a 
stall physician at the Manhattan House of Detention. He 
purported to treat plaintiff Lee Berry on or about July 22, 
1!K)!1, after plaintiff Berry had suffered a beating at the 
hands of proposed additional defendant John Dieselhurst. 
Dr. “John” Collins’ treatment of plaintiff I jee Berry was 
superficial and inadequate, and denied him his constitu¬ 
tional right to proper medical treatment while incarcerated 
at the Manhattan House of Detention. 

1 nder the rule of respondeat superior, the State of New 
''tork is liable for the negligent failure of its employees, 
namely defendant Heorge F. Metfrath and proposed addi¬ 
tional defendants Angelo Accocella, Pasquale A. Cafaro, 
Ralph \ . Plew, and Dr. ‘‘.John’’ Collins, to provide adequate 
medical care to plaintiff Lee Berry while plaintiff was an 
inmate in facilities of the New York City Department of 
Correction. 




Affidavit of Jonathan Shapiro. 


On information and belief, all of tin* proposed additional 
defendants are citizens and residents of New York, are 
subject to the jurisdiction of this Court as to both service 
of process and venue, and can be made parties defendants 
herein without depriving the court of jurisdiction. 

Further, plaintiffs hereby seek to amend the complaint. 
The changes sought to be made in paragraphs 17(d) and 
(h) are for the purpose of clarifying plaintiff Lee Berry’s 
claim for damages based upon (1) the beating he suffered 
at the hands of a guard at the Manhattan House of De¬ 
tention; (2) the inadequacy of the medical treatment pro¬ 
vided him after said beating; and (3) the improper medi¬ 
cal treatment afforded him for his epilepsy and other ill¬ 
nesses during the period of his pre-trial incarceration. 

In addition, plaintiffs seek to amend in order to add to 
paragraph 17(h) facts which developed subsequent to the 
filing of the original and amended complaints. 

And finally, leave is requested to add new paragraphs 

20 and 21 to the complaint. Paragraph 20 adds a claim 
for relief, arising under state and federal law, for the 
beating of plaintiff Berry. Proposed additional paragraph 

21 adds a claim for the deprivation of medical care to plain¬ 
tiff Berry. This Court has pendent jurisdiction over the 
claims for relief set out in paragraphs 20 and 21 which 
arise under state law. 


(Sworn to by Jonathan Shapiro on July 10, 1970.) 










